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FROM CONFISCATION TO CONTINGENCY CONTRACTING:
PROPERTY ACQUISITION ON OR NEAR THE BATTLEFIELD

by Captain Elyce K. D. Santerre

ABSTRACT: This thesis examines property acquisition ¢verseas during
and immediately following combat deployment. A review of pertinent
international law and U.S. dormestic contract and fiscal law raises the
issue ¢f whether application of peacetime domestic fiscal and
contracting principles to combat deployments creates unnecessary
problems. This thesis concludes that commanders can avoid many of
these difficulties through prior planning, but that some statutory and
regulatory changes are warranted. :
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L INTRODUCTION

- While the mechanics of acquiring logistical support on or
near the battlefield is receiving considerable attention lately,!
much work remains to be done. Doctrine on contingency
contracting is still in the early stages of development.2 The vast

- majority of contracting officers are civilians, not soldiers who
will be deploying with the force they support.3 Contracting
mechanisms to pay for seizures and requisitions do not exist,
except as ratifications of "unauthorized commitments."¢ The
contracting system “worked" in Grenada primarily because the
duration of the armed conflict was limited. This enabled
contracting and Corps of Engineers personnel to arrive in
country after the shooting had stopped, but still only a short time
after a number of informal obligations had been made.’

This thesis will examine the current state of the law
relating to contingency contracting. Contingency contracting, as
used in this thesis, refers to contracting in the early stages of a
combat deployment.é Recent developments in doctrine will be
considered in making recommendations to commanders and their
legal advisors on how best to utilize contingency contracting
under current law. Recommendations for change form the final
section of this thesis.

I LAW OF WAR LIMITS ON COMBAT ACOUISITION

A review of the current law would not be complete
without a review of the international law applicable to
acquisition of property on the battlefield or in occupied territory.
Although, as will be discussed later, compliance with
international law is only a first step -- a bare minimum of



legally acceptable behavior —- it is a necessary first step. A
violation of contracting regulations and statutes may result in a
commander becoming personally liable for payment of a contract
or answerable for a domestic "white collar crime." A violation
of international law in this area could result in a commander
being charged with a violation of the law of war.?

A. Definition of Terms

Definition of three apparently very similar terms —-
confiscation, seizure, and requisition —- is required before
proceeding. "Confiscation” refers to permanent appropriation of
enemy property without payment of compensation.? "Seizure" is
similar to confiscation in that it refers to a taking of property
without immediate payment of compensation; however, items
"seized” must be returned, or compensation paid for them, at the
end of the armed conflict.9 "Seizure" is used by some writers to
refer to any uncompensated appropriation, without distinguishing
confiscation!? however, in this thesis it will be used in its
narrower sense. "Requisition” refers to appropriation of private
property in occupied areas for the needs of an army of
occupation. Compensation must be paid for requisitioned
property as soon as possible.i!

The circumstances for use, and limitations on the use, of
each of these three methods of property acquisition depends on
the location and the nature of the property acquired.

B. Property Captured/Found on Battlefields

Rules governing property captured or found on the
battlefield turn on whether the property is public or private,




with additional rules pertaining to certain specific classes of
protected property.

1. Enemy public property
a.In general

Enemy public property found on the battlefield presents
few law of war problems. In general, it may be confiscated or
destroyed if "military necessity" requires such confiscation or
destruction2 An action is justified by military necessity if it is
"indispensable for securing the complete submission of the enemy
as soon as possible” and not forbidden by international law.!3 A
duty to pay compensation for enemy public property arises only if
the law of war is violated.!4 The commander does not have
completely free rein, however, in determining what constitutes
military necessity. One commentator suggests a "reasonably
prudent commander” rule —- that confiscation or destruction is
legally justified if a “"reasonable prudent commander acting in
compliance with the laws of war"l3 would "have authorized such
destruction or seizure under similar circumstances."t6¢

b. Protected targets

Specific types of enemy public property are accorded
additional protection. The major categories of such property are
the traditionally protected targets: religious and medical
buildings, historic monuments, and buildings used for art, science
or charitable purposes. When properly marked and not used for
military purposes, they not only are forbidden as targets for
destruction!? but also enjoy certain immunities against seizure
or confiscation.



Medical proper{y

Medical establishments, if captured, must be permitted to
continue to operate as such, at least until other treatment is
secured for the patients found there.l® Medical transport may
not be confiscated except in the case of forced landings due to
bad weather, mechanical breakdowns or similar situations. In
such cases, the personnel aboard may be taken prisoner (or
retained, depending on their status) and the aircraft or other
medical vehicle may be confiscated.!9 Again, this is subject to
the requirement that the capturing forces ensure proper care for
the patients.20 In any case in which medical transport is used
for non-medical purposes, any protective markings must, of
course, be removed.2!  All other medical equipment may be
confiscated, but only after ensuring that the wounded and sick
receive proper care. Under no circumstances may captured
medical supplies be deliberately destroyed.22

If medical supplies, equipment, or buildings are the
property of a relief society recognized under the Geneva
Conventions, they may be requisitioned, but not confiscated or
seized, for urgent medical needs.23  "Fair" compensation must
be paid for “requisitioned” property.2¢ Use, not strict legal title,
is the key to whether items are the property of a relief society.25

"Cultural property” is also to be afforded special protection.
It is treated as private property, even if publicly owned.26
Buildings dedicated to art, science, etc., may be used for
quartering of troops, storage of supplies, and similar uses if
necessary, but any damage must be avoided to the fullest extent
possible.2? Religious buildings, as a matter of U.S. policy, are to



- be used only for medical needs, and only when urgently ,
needed.28¢ Moveable cultural property may enjoy an additional
form of protection, which extends to the truck, train, or other
vehicle carrying it. When cultural property is being transported
to a place of safety, as provided for in Articles 12 or 13 of the
1954 Hague Convention on Cultural Property, it may not be
confiscated or seized, and "the means of transport exclusively
engaged in the transfer of such cultural property” is also immune
from confiscation or seizure.29

ldentifying cultural property

Protected cultural property can be identified by its
required distinctive markings: three blue and white shields in a
triangular formation (one shield below). The individual shields
consist of " ... a royal blue square, one of the angles of which
forms the point of the shield, and of a royal-blue triangle above
the square, the space on either side being taken up by a white -

triangle."30

2. Private property found on the battleficld

Private property found on the battlefield poses additional
issues which must be considered by the combat commander.



The main distinction is that a taking of private property, even
when lawful, generally gives rise to an obligation to pay for it.3!
The rules governing most private property, regardiess of
whether it is found on the battlefield or in occupied territory,
are the same;32 thus, private property will not be discussed in
detail in this section. However, one problem worth noting is the
potential difficulty of distinguishing between private and public

property. The Hague Regulations were written when public and

private property were much more distinctive in nature.33 The
intervening years have seen not only the rise of socialism and
the nationalization of industries, but also the privatization of
some previously government-operated "commercial activities."34
In many parts of the world, an oil derrick may well be public
property. In the United States, the lawn mower used to cut the

military parade field may be private property.

: Di I. .l. lli l E . I I

The primary criterion for distinguishing between public
and private property is that of beneficial ownership, rather than
title. For example, private funds remain private property even

‘when deposited in a government bank.33 When ownership is

mixed, part public and part private, compensation to the private
owners may be required in proportion to their ownership interest
in the property.3¢ United States policy is to treat property of
unknown ownership as public property until its true ownership
can be determined.3?

Some clearly "private” property, in the usual sense of this
term, is treated as if it were public property. Even if privately
owned, individual “"arms, horses, military equipment and military
documents" may be confiscated.3® Pictet's Commentary on the
Geneva Convention Relative to the Treatment of Prisoners of War




gives a broad reading to these categories. "Arms" includes
ammunition and accessories. “Horses" should be read as
including any "individual means of transport,” such as
motorcycles, skis, or bicycles. "Military equipment” means
articles "solely for military use, such as optical or precision
instruments, portable radio sets, component parts of weapons,
pioneer tools, etc." "Military documents” means documents other
than identity papers, such as "maps, regulations, written orders,
plans, individual military records, etc."3%

b. Property of Prisoners of War (POW's)

Certain items of property in the possession of a POW are
protected, even if owned by the state. Personal effects, clothing,
protective articles, eating implements, and small sums of money
possessed by POW's may not be confiscated. "Articles of value"
may be taken for safekeeping only, and the prisoner is entitled to
a receipt.4® Retained personnel (medical personnel and
chaplains) are entitled to retain their personal belongings and to
take these belongings with them when repatriated4t

Enforcement of the protection of POW's property has not
always been entirely successful42 Major General Robert M.
Littlejohn, chief of the US. Army's quartermaster services in the
World War II European Theatre of Operations complained at one

point:

[ have no defense for [requisitions to support] POW's
turned over to me practically naked. What happens
to their mess gear? and their blankets? They must
have had something, somewhere.43



An exception to the general rule requiring compensation
for private property is the absence of any requirement to pay for
such property used or damaged during actual military
operations. For example, fields of fire may be cleared through a
wheat field without paying the farmer for the loss of the crops.
Buildings may be used for shelter of troops or the sick and
wounded, and no rent need be paid.44

To summarize, public property on the battlefield (with the
exceptions noted above for medical and cultural property) may
be taken without compensation whenever required by military
necessity. Private property may be used temporarily in the
course of operations without an obligation to pay for it, but
otherwise is subject to the same requirements for compensation
as property seized or requisitioned in occupied territory.

Property rules grow more complex in the realm of military
occupation. A first complexity is in determining at what point in
time "occupation® begins. This is a factual determination, based
on when control of the territory shifts from the prior
government to the invading army.4> Article 42 of the Hague
Regulations provides that occupation exists when territory " ... is

‘actually placed under the authority of the hostile army."46
Oppenheim, in his treatise on international law, quite correctly
describes that definition as " ... not at all precise, but it is as
precise as a legal definition of a fact such as occupation can
be."4? The fact of occupation is frequently evidenced by the
invading army issuing a proclamation declaring a state of



occupation#® and this is the practice of U.S. forces49 As long
as the date of declared occupation is at least a reasonably close
approximation of actual occupation, it is unlikely to be challenged
in the absence of substantial subsequent resistance.30

1. General rules applicable to property in occupied
areas

Property in occupied territory can be divided into several
categories. Public property can be real property, including
public works, cultural property, military property, and other
moveable property not included in the other categories. Private
property can be categorized as real property, property
susceptible to direct military use, and other private property.

Regardless of the type of property involved, an overriding
requirement is that the needs of the civil population be provided,
particularly as to food and medical supplies.?? This can severely
limit the items which can be legally seized or requisitioned, and
may even require that the occupation forces import goods for the
civil populace, rather than requisitioning goods from them.’2
For example, more than 2,500,000 tons of supplies of all kinds,
including 1,000,000 tons of wheat and flour, were imported by
the Allies into occupied Italy in the spring of 194533 A wide
variety of supplies may be required. In February of 1945,
nipples for baby bottles were in such short supply in Belgium
that the lack of them was considered "prejudicial to military
operations."#

A corollary to this is that property in occupied areas may
not be destroyed unless absolutely necessary for military
operations.33 Destruction, if any, must be limited, to the extent
possible, to facilities with a direct military use, such as railroads,
airfields, and military barracks.56



- 2. Ownership of confiscated, seized or requisitioned
property

Still another important point to be considered, regardless of
the type of property concerned, is that any property confiscated,
seized, or requisitioned becomes the property of the capturing
state, not that of individual soldiers.’? U.S. policy expressly
forbids individual soldiers to profit from their position in an
invading or occupying force, even from business dealings that
would otherwise be legal.’8 Although not technically in an
"occupied area,” the initial house-to-house search in Grenada
provides an instructive example. When complaints were received
that U.S. soldiers were taking private property, the commanding
general issued strong guidance and began nonjudicial punishment
proceedings. He made it clear that theft remains theft, and the
problem abated.’9

3. Public real property and cultural property

An occupying army may take control of public real
property, but does not and cannot become its owner, only its
"administrator and usufructuary."¢® Thus, the property cannot
be sold and must be preserved from wasteful or negligent
damage to its value. Despite these restrictions, the occupying
army may exercise many rights commonly associated with
ownership, including leasing out the property (the lease should
not extend beyond the length of the occupation), harvesting -
crops, cutting timber (in reasonable amounts), and generally
receiving the "fruits" of the public land.!

Some important exceptions should be noted. Property
which belongs to local governments, or religious, educational or
cultural institutions, is treated as private property and is

10



therefore subject to the restrictions on seizure or requisition of
private property discussed below.62 Cultural property, both real
and personal, including religious, historical, scientific, and artistic
property, is specially protected.83 Even if such property contains
raw materials of military value (e.g., the metals in a statue), it
may not be confiscated, seized or requisitioned.t4

4. Public miiitary property

Public moveable property which is useful for military
operations may be confiscated, and no compensation need be paid
for it.65 This category is generally interpreted broadly, and
includes such items as cash, realizable securities, communications
and transportation equipment, and the contents of arms depots.6
Even wine vats have been included in this category.6?

As broad as this category of public property susceptible to
military use is, it is not unlimited. The primary exceptions are
cultural property, as noted above,% and property that is
privately owned, though held by the government.$9 Historically,
violations of this aspect of the law have not been found in
questions of fine judgment as to whether or not such property is
militarily useful. Rather, violations have been found when there
has been wholesale, indiscriminate plunder of public property,
particularly works of art, without regard to its usefulness to
military operations.?® Consequently, a commander appropriating
public moveable property for any reasonable military use (which
probably does not include paintings to decorate an officers club)
is likely to be operating well within permissible behavior under
the law of war,

11



5. Private real property

Private real property may not be confiscated or seized.
Unlike public real property, such property may not be leased out,
and the occupier is not entitled to its fruits.?t This property,
however, may be requisitioned for the use of the army of
occupation.? There is scholarly authority for the position that
temporary use of this property for billets, hospitals and similar
purposes need not be compensated,?3 but this cannot be relied
upon by U.S. commanders, as it is contrary to express U.S.
policy.” U.S. commanders may requisition private real property
in occupied areas, but they must be prepared to pay fair
compensation for its use.

6. Private property capable of direct military use

Private property that may be fairly characterized as "war
material” may be seized. Seizure of private property differs-
from requisition of private property in important ways. The
property can be seized for use outside the occupied area, not just
for the needs of the occupying army.?? Compensation need not
be paid until the end of the war, and the party responsible for
paying this compensation will be determined by the peace treaty.
It need not necessarily be the occupier.?$

Examples of war material include ammunition and arms,
and means of transportation or communications.”? The issue of
appropriate treatment of raw materials is a difficult one.
Although many raw materials are valuable, even essential, in
modern warfare, they are often equally adapted to civilian use.
This has resulted in opinions as to what constitutes "war
material® that cannot easily be reconciled. Oppenheim, in his
influential treatise, included cloth (for uniforms) and leather (for

12



boots) as examples of war materials.?® On the other hand, the
Court of Appeal, Singapore, has held that oil in the ground
seized by Japanese forces was not "munitions de guerre” within
the meaning of Article 53 of the Hague Regulations.? Thus, a
commander should not rely on "seizure” in order to obtain raw
materials. This would include the seizure of any items not
capable of immediate military use, absent substantial
modification80 :

7. Other private property

All other forms of private property may be requisitioned if
such property is required for the needs of the occupation army
or administrative personnel.8?  Only the needs of the local
occupying force, not the general requirements of the occupying
state’s army, may be supplied by requisition, however.82 Export
of requisitioned material constitutes "economic plunder” and was
the basis of several war crimes convictions following World War
IL 83

Requisition must be made under the authority of the local
commander of the occupation forces and not individual soldiers.84
The preferred method is systematic collection in bulk through
local authorities.83 This method has the advantage of
apportioning the burden more fairly among the local inhabitants
and limiting possibly acrimonious direct contact between the
inhabitants and armed soldiers.8¢ Coercive measures, if any,
must be limited to those absolutely necessary to enforce the
requisition$? Fair value must be paid for the property as soon
as possible.?8 If prices cannot be agreed upon, they may be set
by military authority.?9

Funds to pay for requisitions may be obtained by
“contribution,” a special type of requisition for money. A

13
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contribution by the civilian community may be ordered only by a
commander—-in—-chief, not a local commander, and must be only
to meet the needs of the occupying force.% To the extent
possible, contributions should be collected in the same manner as
are (or were) local taxes, and receipts must be provided.9t An
advantage of contribution is that it allows the burden of
occupation to be apportioned among the local population as a
whole, rather than among just those individuals who own
materials required by the occupier. For example, the economic
burden of providing foodstuffs needed by an occupying force will
be shared by residents of urban neighborhoods, as well as those
of rural areas.92

HL_LA}LQF_WAR_CQMP_UANCE_IS_NQI_MLGH;
DOMESTIC LAW LIMITS ON COMBAT ACQUISITION.

An initially legal requisitién may become illegal through

" fallure to make payment within a reasonable time.93 This need

for reasonably prompt payment raises the issue of the
mechanisms which exist to pay property owners for requisition,
especially if contribution is not used (or, as will be discussed
later, ™ cannot be used). Under US. domestic law, payment
from government funds for goods and services is controlled by
contract law and fiscal law.93 Both subjects merit a general
review as well as a more detailed discussion of their application
to contingency contracting,

14



- A. Requirements of a valid contract

The basic requirements of a valid contract are an
agreement, or "meeting of the minds," based on legally sufficient
consideration, between parties who have the legal capacity to
form a contract.9 Each of these basic requirements has

particular problems in the contingency contracting environment.

1. Meeting of the minds

"Meeting of the minds" can be difficult to achieve in
contingency contracting, primarily due to differences in language
and business practice. Interpreters can be difficult to locate.
Procurement sections are seldom staffed with a translator, even
at Corps level.9? Even if a translator is available, one must be
aware of subtle differences in the meaning attached to seemingly
ordinary business terms. For example, American lumber "2-by-
4's" are not really two inches deep by four inches wide, but one
and one/half inches by three and one/half inches. Thus, if a
contracting officer orders "2-by-4's" in Honduras, he will very
likely receive precisely what he asked for -- two-inch by four-
inch lumber -- and not what he actually wanted.%8

2. Consideration —— benefit to both sides

Sufficient consideration —- that each party derive some
benefit from the bargain -- is not likely to be a particular
problem in forming contingency contracts, as compared to other
forms of government contracts. Most%9 contingency contracts
will probably be relatively straight-forward exchanges of money
for goods or services. The only readily-apparent potential

15
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consideration problem is likely to arise in the area of contract
administration, specifically, extensions of delivery time.

Other legal systems place far less emphasis on timely
performance or delivery than does that of the US. On Grenada,
Major Andrew Johnson, one of two contracting officers deployed
to the island, developed a rule of thumb concerning delivery
dates in the Caribbean: "Monday" really means "Wednesday."100
Add to these cultural differences the disruptions of war, and it is
likely that delivery dates will be missed. Under American
government contracting rules, this is grounds to terminate the .
contract for default.!0 A contracting officer allowing a
contractor to extend the delivery date is supposed to require
consideration, such as a reduction in price or an increase in
quantity or quality of goods delivered. In practice, however,
contracting officers have some discretion in this area. If the
delay is "excusable,” that is, not the fault of the contractor, the
contractor has a right to an extension of the delivery date. The
extension granted, however, is to be only for that period of
elapsed time directly related to the valid excuse. As this is a
factual determination, the contracting officer does possess some
flexibility in allowing additional time, without requiring additional
consideration.

In his decision, the contracting officer should consider
whether it is in the government's best interest to continue with
the same contractor. This is usually a matter of whether the
goods in issue can be gotten more quickly by continuing to do
business with the first contractor or by initiating a new contract
with another vendor. When the delay is simply the result of a
cultural difference in the way business is done, flexibility on the
part of the contracting officer is probably the best course of
action.

16



3. Authority to bind the government
a. [n General

The final basic contracting requirement, capacity to make
a contract, is strictly limited in government contracting. The
capacity to bind the government encompasses much more than
the common law requirements of sanity, sobriety, and attainment
of legal age. The government cannot be held to a contract
unless the person making it possesses the actual authority to act
for the government in the specific area of contract
formulation.!02

"Actual authority" is a term of art which distinguishes
such authority from “apparent authority.” Under the common
law, a principal may be bound to an unauthorized agreement
made by its agent with a third party, if the principal gave that
third party reason to believe the agent had contracting
authority. The contracting -authority of the agent in such cases
is called "apparent authority” because the agent “appears" to
have authority he does not actually possess. Apparent authority
is legally insufficient to bind the government to a contract.193

Command authority, as broad as it is, does not necessarily
include the authority to enter into contracts on behalf of the
government. In fact, it rarely does include such authority.
Contracting authority is vested in the heads of government
agencies with contracting power, such as the Department of
Defense and the Department of the Army.!1 This power may be
delegated by creating subordinate "Contracting Activities." The
person in charge of a Contracting Activity is called the "Head of
Contracting Activity" (HCA). Contracting Activities have been
established in DOD; examples include U.S. Army Material
Command activities and major commands (MACOM's).105

17



MACOM commanders, as HCA's, are the lowest level at which a
commeander has contracting authority by virtue of holding a
command position. Commanders at MACOM or higher levels
typically do not exercise their contracting authority personally,
but through a Principle Assistant Responsible for Contracting, or

- PARC. 106

Contracting authority is delegated directly to individual
contracting officers in subordinate commands, not commanders.
The instrument used to delegate such authority is called a

_"Certificate of Appointment," or "warrant." A warrant is issued

by the PARC,107 and establishes the limits of a contracting
officer’s authority to enter into contracts. The contracting
officer's authority may be limited as to the dollar value of
individual contracts, type of contract, or any other limitations
specifically indicated on the warrant.108

If a contracting officer exceeds the limits of his warrant,

- the action he has taken is invalid, unless ratified by a

contracting officer with sufficient authority to do so.

This limitation of contracting authority solely to duly
appointed contracting officers is not a recent development
resulting from concerns over extraordinarily expensive hammers
and toilet seats. The Supreme Court has held that the US. is
not bound by unauthorized contractual actions since 1868,199
when it refused to require payment of a commercial draft that
had been guaranteed by the Secretary of War.

This limitation on contracting authority is not limited to the
armed forces. The principal case concerning "actual” as opposed
to "apparent” contracting authority involved the Federal Crop
Insurance Corporation.110 Other unauthorized contractual -
actions have been attempted, without success, by officials
ranging from the Deputy Assistant Secretary of Labor for Labor
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‘Relationsti! to the chief administrator of the National Capital
Sesquicentennial Commission.112

The important thing to remember is that, absent a
warrant, no authority exists to enter into a contract, and,
without a contract, no authority exists to expend U.S. funds for
goods and services.

When a contract is made, or an attempt is made to
contract, without actual contracting authority, the government
may choose to be bound by the contract. This is done by
“ratification.” The essence of ratification is the approval, by an
individual with the requisite authority to do so, of a contract
that is invalid solely because the person who made it lacked the
authority to do so on behalf of the government.113

The military rules for ratification of "unauthorized
commitments” are set forth in the Defense Federal Acquisition
Regulation Supplement (DFARS) section 1.670. The prerequisites
for ratification are -

(1) that some benefit to the government must have resulted
from the unauthorized commitment (goods or services must have
actually been accepted by the government);

(2) that the ratifying official has the authority to approve
such contracts and had the authority to do so at the time the
commitment was made;

(3) that the contract would otherwise have been proper,
if it had been made by someone with the authority to make it;

(4) that a contracting officer determine that the price is
fair and reasonable, and recommend payment;
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(5) that legal counsel agree with the contracting officer's
recommendation to pay for the commitment;

(6) that funds were available at the time of the
commitment and are still available; and

(7) that any additional regulations or procedures for
ratification which are required by subordinate agencies (i.e.,
Army, Navy, etc.) are also followed.t14

If the government, acting through the contracting officer,
legal counsel and ratifying official, decides not to ratify the
commitment in issue, the individual who made the contract may
be personally liable for payment of the obligation incurred.i13
This principle dates to 1855, when the U.S. Attorney General
opined that an individual who, without the authority to do so,
attempts to obligate the government to a contract, may be
personally responsible for any obligation incurred.!16 Although
unauthorized commitments made in good faith are usually
ratified, personal liability is & real possibility. The contracting
officers on Grenada did refuse to ratify some commitments
(primarily contracts for souvenir T-shirts allegedly purchased as
PT uniforms).11? '

B. Fiscal Law Limits on Government Contracting
Although a contracting officer may possess the authority to
enter into a contract, a contract may not be made unless
government funds are available to pay for it. These funds must
be appropriated by Congress, or, as the Constitution states: "No

money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law."18
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1. The “anti-deficiency act®

It is a criminal act to enter into or authorize government
contracts in the absence of government funds to pay for such
contracts. Known informally as a violation of the "anti-
deficiency act,” a knowing and willful violation of 31 US.C. §
1341(a) (or of 31 US.C. §§ 1342 or 1517(a)) is punishable by a
fine of up to $5000, 2 years in prison, or both.!19

An exception worth noting at this point may be relevant to
contingency contracting. The Army, Navy, and Air Force may
spend money not yet appropriated to purchase needed clothing,
subsistence, forage, fuel, quarters, transportation, or medical and
hospital supplies.t20 This exception is used primarily to sustain
the armed forces during funding gaps which occur at the end of
the fiscal year. It must not be construed as blanket authority to

. disregard funding limits when purchasing listed items.121

2. The Purpose Statute

It is not legally sufficient that DOD, or the Army, or an
individual command has government funds available. The "right
kind of money" must be available to purchase the desired goods
and services. The source of this requirement is the "purpose
statute,” 31 US.C. § 1301(a), which states: "Appropriations
shall be applied only to the objects for which the appropriations
were made except as otherwise provided by law."

How may a commander or contracting officer determine
whether suitable funds are available? At times this is a
relatively easy process. If an item or project is specifically
mentioned in an appropriations bill, it is clearly permissible to
spend the funds so appropriated for such an item or project. A
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purpose for which certain funds were appropriated may also be
specifically mentioned in the legislative history.

Those situations, however, will rarely arise in contingency
contracting. Items purchased on the local economy in the early
stages of a deployment will rarely, if ever, appear as line items
in an appropriations bill or be referenced in congressional
hearings.122 An exception of limited applicability, howevcr, is
that expenses of occupation administration are permanently
authorized to be paid from Department of Defense
appropriations23

The General Accounting Office (GAQ) has developed rules
to judge the propriety of expenditures for items not specifically
mentioned in appropriations. The item must be reasonably
needed to accomplish an authorized purpose,!24 not otherwise
prohibited by law,!23 and not provided for in another, more
specificappropriation.126

Agencies have some discretion to determme those items
reasonably necessary to accomplish their assigned and funded
missions. For example, the Comptroller General approved the
purchase of calendars with funds which were appropriated for
chaplains' activities because those calendars were overprinted
with chapel schedules.}2? Discretion is broadest when new
duties are assigned after appropriations were made.128

This discretion is limited, however, by other provisions of
law. Outright prohibitions or restrictions on spending money for
particular items are obvious limitations. Some of these
restrictions are general and permanent in nature. An example
is the "bona fide needs statute,"29 which requires spending a
fiscal year's money only for a fiscal year's needs. Other
restrictions are quite specific and are often contained in annual
appropriations bills. Examples range from the prohibition of the
use of Department of Defense funds for the Nicaraguan Contra
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rebelst30 to the requirement that beer and wine for Department
of Defense nonappropriated fund activities be purchased within
the state where the installation is located.13!

Unfortunately, short of deploying with a copy of the U.S.
Code and a copy of the latest appropriations act, a commander
or contracting officer can do little to be sure of avoiding all
funding prohibitions. This is particularly true of officers who
hold procurement as an alternate specialty, who are not in a
procurement position, and who may be deployed on very short
notice.132

That requirement of the "purpose test" that prohibits
expending funds for items provided for in a more specific
appropriation may also prove troublesome to unwary contracting
officers.}33 Even if funds appropriated specifically for certain
items are exhausted, the use of a more general appropriation,
otherwise available for the purchase of such items, is
prohibited.t 34

There are no criminal penalties for violating the "purpose
statute." However, violations of the purpose statute may lead to
violations of other fiscal laws that do carry criminal penalties.t33
The remedy for a violation of the purpose statute is the
"deobligation" (return) of the funds that should not have been
obligated and the obligation/expenditure of the funds that should
have been utilized originally. By the time the error is corrected,
however, sufficient money may not be available in the proper
fund. If this is the case, a correction of the violation of the
purpose statute will result in a violation of the anti-deficiency
act.
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3. Prohibition against augmentation

A corollary to the purpose statute's prohibition against
obtaining funds from other appropriations is the prohibition,
found in 31 US.C. § 3302, against obtaining funds from outside
sources. The relevant portion is subparagraph (b):

Except as provided in section 3718(b) of this title, an
official or agent of the Government receiving money

for the Government from any source shall deposit the
money in the Treasury as soon as practicable without

deduction for any charge or claim.!3%

Certain statutory exceptions to this augmentation
prohibition are relevant to contingency contracting. 10 USC. §
2211 provides that any reimbursements received from members
of the United Nations for certain expenses of joint exercises may
be credited to DOD instead of being deposited in the Treasury.

22 US.C. § 1754 provides that proceeds of certain sales under
the Mutual Security Act of 1951 may be used for enumerated
purposes. Two of these purposes are the "purchase of goods or
services in friendly nations™3? and the "purchasing [of] materials
for United States stockpiles."13% The procedural aspects of
utilizing such funds are beyond the scope of this thesis. A
determination as to the availability of such funds must be made
in coordination with the servicing comptroller.

Perhaps the most significant consequence, for purposes of
this thesis, of the prohibition on augmentation is that it
eliminates the availability of "contribution" under the law of war
as a source of funding for occupation expenses.!39 Any
contribution collected would become the property of the United
States, not the Army, or the command occupying the territory.
In the absence of any specific statutory authority to retain the

24



- funds for local use, 31 US.C. § 3302 requires the immediate

deposit of such funds in the Treasury. Permanent authority
exists to pay for "expenses in connection with administration of
occupied areas;" however, such expenses must be met out of
Department of Defense appropriations, not general Treasury
funds.140 Thus, although contribution can be collected only for
the use of the occupying force, once collected, such money must
be deposited immediately in the Treasury, thus depriving the
occupying force of the use of such funds.

4. Prohibition against advanced payments

A funding restriction which can cause particular difficulty
for contingency contracting is contained in 31 US.C. § 3324.
This provision forbids payment in excess of the value of goods
already delivered, or services already performed. In other
words, no advance payments may be made. This concept runs
counter to normal business practice in many parts of the world
where contingency contracting is likely to occur.14! There are
some exceptions which may prove to be invaluable, however. 10
US.C. § 2395 allows advance payments to be made in order to
comply with foreign laws or regulations and advance payments
of rent to be paid for a period dictated by “local custom." Where
advance payments for items other than rent are dictated only by
custom, however, the problem remains.

5. "Doing Good" is no defense

Commanders and contracting officers involved in contingency
contracting should be aware that good intentions, and even good
results, will not serve as a defense to violations of fiscal law.
During a recent exercise in Honduras, funds appropriated for the
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day to day operation of the Army (OMA funds) were used,
among other things, to provide medical and veterinary services
to civilians. This was not "a bad thing to do," as it surely
contributed to local acceptance of the Army presence in the
area. Nevertheless, the Comptroller General determined that
such services should have been provided from Agency for
International Development funds, not Army funds. The GAO
decision directed that accounting corrections be made and that if
these corrections resulted in a violation of the Anti-deficiency
Act, the Army file the required report of an Anti-deficiency act
violation with Congress.t42 Such stringent application of fiscal
law is not novel. In 1868 the Secretary of War purported to
guarantee the credit of a contractor in order to get much-
needed supplies to starving soldiers in Utah. The U.S. Supreme
Court found the Secretary had exceeded his authority and
invalidated the instruments of that transaction.143

6. Prospects for change

In the current political climate, any wholesale relaxation of
fiscal law restrictions on the Department of Defense is unlikely.
The memories of outrageously expensive toilet seats and stool
caps do not engender a great amount of trust in the military
contracting system. Additionally, a recent Newsweek poll
reported that 43% of those polled favored "major cuts in defense
spending” as the principal approach toward reducing the federal
budget deficit.14 Even in the event of declared war, statutory
and regulatory relief has not always been prompt. In World War
II, restrictions were substantially relaxed for overseas
commanders, but not until 1944, literally years after the U.S.
declaration of a state of war.143

28



On the other hand, Congress has been willing to grant
relief in specific, limited problem areas. One of the most notable
examples is Congressional reaction to the GAO opinion (on
spending in Honduras) referenced earlier.146 Less than four
months after the Comptroller General determined that the
Department of Defense required specific statutory authority to
provide humanitarian aid and civic assistance in the context of
overseas operations, such statutory authority was provided. The
Stevens Amendment to the 1985 Department of Defense
Appropriations Act authorized DOD to utilize Operation and
Maintenance funds to pay for "incidental® humanitarian
assistance and civic action undertaken in the context of JCS
coordinated or directed exercises.14? The Fiscal Year 1987
Department of Defense Authorization Act added a new chapter,
Humanitarian and Civic Assistance Provided in Conjuriction with
Military Operations, to Title 10 of the United States Code. This
authorizes DOD to provide humanitarian and civic assistance
during authorized overseas operations and to fund such
assistance from funds specifically appropriated for that
purpose.i4¢ This chapter also provides to DOD the authority to
spend Operation and Maintenance funds for "minimal”
humanitarian and civic assistance undertaken during overseas
operations.149 ‘ .

Another example of Congressional willingness to correct
specific fiscal law problems is that body's grant of authority to

- DOD to reallocate funds to avoid anti-deficiency act violations

caused solely by currency fluctuations.130

It is clear that commanders and contracting officers
involved in overseas deployments must comply with all normal
fiscal law rules. When specific problem areas are identified,
however, these issues should be surfaced and corrective
legislative action taken.
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C. Additional restrictions on specific types of acquisition

In addition to those restrictions pertaining to all contract
actions, there exist numerous restrictions applicable to specific
types of contracts. It is beyond the scope of this thesis to focus
in detail on real estate acquisition or the intricacies of the
Federal Acquisition Regulation (FAR). Sufficient information will
be provided, however, to point out the problems involved and to
identify sources that will provide guidance and further |
information.

1. Real estate

Responsibility for real estate transactions rests with the
Corps of Engineers (COE).13* This issue may not initially appear
to be related to contingency contracting. Rarely, if ever, will
armed forces buy real estate or establish long-term leases in the
early stages of a combat deployment. Short-term contracts for

hotels and furnished rooms are considered service contracts, and

therefore may be handled by non-COE contracting officers.

. Only COE may negotiate retroactive leases, however.132
Thus, if soldiers are sheltered in homes, hovels or hotels without
a formal contract, owners of these facilities may not be paid rent
until a COE team arrives on the scene.133 In Grenada, while the
contracting officers arrived in the early days of November,13¢
the District Engineer Contracting Office team from Mobile,
Alabama, was not on site until 21 November 1983.155 Between

- 21 and 28 November, the team negotiated and executed 24

leases, and ratified a number of "leases” made by purchasing
agents. A second trip to Grenada on 12 December 1983 was
needed to clear up 13 additional leases.156
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fairly.164

2. Purchases over $25,000

The requirements of the Federal Acquisition Regulation
(FAR), Defense FAR Supplement (DFARS), and Army FAR
Supplement (AFARS) are not suspended for contingency
contracting.13? These regulations are lengthy and filled with
complex and time-consuming requirements, particularly with
respect to purchases over $25,000.138

a. Competition in Contracting Act

Much of the complexity of these regulations flows from the
competition requirements of the Competition in Contracting Act of
1984 (CICA).139 The purpose of competition is more than
ensuring that the government "gets a good deal.” The “full and
open competition” required by CICA mandates also that ail
responsibled 60 contractors must be given a fair chance to
compete for a contract.16! The minimum requirements of full
and open competition are to have specifications that are not
unduly restrictive,192 to provide adequate notice of the proposed
contract,193 to allow a minimum of 30 days for potential
contractors to prepare their offers, and to evaluate those offers

This full and open competition is to be achieved through

- contracting using competitive procedures, the most important of

which are sealed bidding!$3 and competitive proposals.166

Sealed bidding must be used if four criteria are present
and may not be used if any of these criteria are absent:
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(1) sufficient time must be available to complete the sealed
bidding process (as will be discussed, the time required can be
substantial);

(2) price will be the determimng factor in selccting a
contractor;

(3) discussions with the bidders are not needed; and

(4) the contracting officer reasonably expects to receive
more than one bid.16?

If a contracting officer choses not to use sealed bidding, he
or she must document the reasons as to why this process is not
appropriate.168 - -

. Sealed Bidding

The solicitation for offers from potential contractors under
sealed bidding procedures is called an Invitation for Bids (IFB).

. The rules for this method of procurement are contained in part

14 of the FAR.169
oubicats rement

At least 15 days prior to issuing an IFB, the proposed
procurement must be publicized in the Commerce Business Daily
(CBD). 170 Individuals interested in contracting to provide the
government particular goods or services may inspect the
appropriate classification in the CBD to determine which
government agencies are currently looking for that particular
product or service. A notice must also be placed on the public
bulletin board of a contracting office planning to contract for
goods or services, in order that local contractors might be
advised of business opportunities.i?
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IFB's must be sent to those who request them (for
example, after seeing the CBD notice)!?2 and to bidders on a
"bidder's list" comprised of prior bidders for similar items and
others who have asked to be included on the list.1?3

Lonleals of an [FB

The IFB contains specifications for the desired item and
applicable contract and solicitation clauses. Even a relatively
simple IFB can consist of 30 to 40 pages, even though many or
most required clauses are incorporated by reference to the FAR
or a Supplement. The bid schedule lists the items desired, with
a space or spaces for the bidder to fill in the price at which he
will sell the item. The bidder then returns the completed bid
schedule and a completed copy of the "representations” portion of
the IFB. This is a multi-page section in which the bidder
provides information, for example, as to whether it is a
corporation or sole proprietor. The bidder must state that it is
not prohibited from contracting with the government (not
"debarred” or suspended), that it is or is not a small business, is
or is not on the Environmental Protection Agency's list of
polluters, and provide various other items of information which

- the government may use to foster socioeconomic policies through

government contracting.

- The IFB will specify a date and time for the opening of
bids, and any bid not received on time may not be considered.1™
When the specified time arrives, the contracting officer opens the
bids and determines which offers the lowest price. The bidder
submitting this bid is the "apparent low bidder"; however, prior
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- to awarding the contract, the contracting officer must make

additional determinations. The apparent low bidder will become
the contractor only if it is "responsible” and its bid is
“responsive.”

Responsibility, in a potential contractor, is a question of the
contractor's ability to perform the contract. Does it have enough
financial backing? Does it have any experience in the area?
Does it have the facilities and equipment? Before awarding the
contract, the contracting officer must decide that the potential
contractor is responsible.1?5

Responsiveness must also be considered. To be accepted,
bids must not attempt to modify the IFB in regard to price,
quantity, quality or delivery.1?6 Any bid which modifies these
items, or is ambiguous as to whether the bidder actually agrees
to meet the government's requirements, is nonresponsive. A
nonresponsive bid may not be accepted, even if it would be to
the government's advantage to do so.1??

The responsive and responsible bidder offering the lowest
price will be awarded the contract.

d. Competitive proposals

The other principal method of competitive procedures is
competitive proposals, also known as "negotiation." The rules for
this method of procurement are contained in FAR Part 15.
Negotiated procurements have the same publicity requirements
applicable to sealed bidding.1?® Two types of solicitations are
used in negotiated contracting, Request for Proposals (RFP) and
Request for Quotations (RFQ). Since RFQ's are principally used
under small purchase procedures, they will be discussed in a
later section.

32



Lontents of an RFP

A request for proposals will contain applicable contract
and solicitation clauses!?? and a description of the product or
service desired. This description is not like an IFB specification
which bidders must agree to meet exactly, without any
variations or ambiguities, or else have their bids rejected as
"nonresponsive.” Instead, potential contractors, or "offerors,” in
negotiated procurements will offer detailed proposals indicating
the manner in which they will be able to better satisfy the
government's requirements. Moreover, unlike the IFB, price is
not the deciding factor and might not be the primary
consideration. Accordingly, the most important portion of the
RFP is the statement of "evaluation criteria.” This advises
offerors of the manner in which the government will decide
between competing proposals. Thus, the evaluation criteria
detail not only what factors are important, but also the relative
importance of these factors. These criteria may set forth any
conditions rationally related to the government's needs, but may
not be unduly restrictive.180 For example, proficiency in Spanish
and prior experience as a translator may be more important
than price in selecting a Spanish-language interpreter.

The contract is to be awarded to the offeror whose
proposal best satisfies the evaluation criteria. At times, it is
possible to award the contract on the basis of the initial
proposals, if these proposals meet the government’s minimum
needs and the prices are fair and reasonable.l8! Frequently,
however, the contracting officer must conduct discussions with
offerors in order to obtain the desired goods or services. These
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discussions clarify ambiguities in a proposal, resolve any
questions of responsibility, or correct "deficiencies.”" Deficiencies
are differences between the proposal and the government
requirement or a price that is out of line with the government's
estimate or the other bids. For example, a contract to provide
hotel rooms for 30 people may specify fifteen double rooms with
bath, located in a single building. One offeror may quote a good
price for housing 30 people, but be ambiguous as to whether
that price is for 15 double rooms or for 8 four-person rooms.
Another may clearly offer 15 double rooms, but with shared
shower facilities. A third offeror may proposé 15 double rooms
with private baths, but located in 3 different hotels. The
contracting officer would hold discussions with the first offeror
to clarify the number of rooms offered, with the second to
determine whether he has any rooms that do have private
showers, and with the third to determine if he could reallocate
room assignments to get everyone in one building.
~ If discussions are held with any offeror, they must be held
with all offerors who have a reasonable chance of being
awarded the contract.182 In the example above, the contracting
officer may not call the first offeror to “see if they really meant
15 rooms” unless he also provides the other offerors with a
chance to revise their proposals. If the contracting officer
modifies or supplements any of the evaluation criteria {e.g.,
decides that four people could share a room) he must give notice
of that change to all offerors with a reasonable chance of
receiving the award.183

After discussions, a date is set for submission of best and
final offers (BAFO's). Any late BAFO's may not be considered.
The offeror whose timely BAFO best meets the government's
needs is to be awarded the contract.184
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In all types of competitive procedures, the government's
specifications or evaluation criteria must not be unduly
restrictive. “I[BM-compatible® computers may be required if such
compatibility is essential for use with existing equipment.
However, a requirement for IBM computers may not be made by
either specifying this brand name or an unneeded feature found
only on IBM computers.183

f._Exceptions to Competition Requirements

Sealed bidding is unlikely to ever be used in a contingency
setting. It simply takes too much time to prepare detailed
specifications, publicize the IFB, and provide contractors with
time to examine the specifications and prepare a bid.186 As the
use of competitive proposals is required when time is too short
for sealed bidding,18? contingency contracts will thus almost
always be negotiated contracts. However, meeting even the
requirements of competitive proposals may be impracticable
during deployments to areas other than those with an
established procurement base, such as that found in Europe and
Korea.1%% For an example of the lead time involved, the 193d
Infantry Brigade (Panama) contracting office requires four
months lead time before an exercise for all requmts for
commercial contracts over $25,000.189

Exceptions to CICA's competition requirements are
permitted under strictly limited circumstances listed in the
statute and FAR 6.302. Three of those exceptions are relevant
to a discussion of contingency contracting: exception (2) for
unusual and compelling urgency, exception (4) for international
agreements, and exception (6) for national security.190
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Lnusual and compelling urgency

(c) The head of an agency may use procedures
other than competitive procedures only when -

(2) The agency's need for the property or
services is of such an unusual and compelling
urgency that the United States would be seriously
injured unless the agency is permitted to limit the
number of sources from whlch it solicits bids or

proposals; 191

The "unusual and compelling urgency" provision will be the
most utilized exception in contingency contracting. DFARS allows
use of this exception if the purchase request has a very high
priority, defined as Uniform Material Movement and Issue
Priority System (UMMIPS) categories 01 through 04.192 To
avoid wholesale abuse of the UMMIPS system, however, such
purchase requests must be approved prior to submission to the -
contracting officer.!93 The draft DA Pamphlet on Contingency
Contracting recommends that logistics staff officers (G-4 or S5-4)
validate these purchase requests.i%

This exception may not be used if the "urgency” is the
result of a failure to plan ahead.195 However, for urgent
requirements that surface because of a sudden deployment, it
provides an escape from strict compliance with the normal time-
consuming competition requirements. It is also the only exception
to the competition requirement that does not require advance
Justification and Approval (J&A).19 This can be a very
significant saving of time, particularly if contract messages to the
appropriate approval levels are receiving a low priority.!9?
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(c) The head of an agency may use procedures
other than competitive procedures only when -

(4) the terms of an international
agreement or treaty between the United States
Government and a foreign government or
international organization, or the written directions
of a foreign government reimbursing the executive
agency for the cost of the procurement of the
property or services for such government, have the
effect of requiring the use of procedures other than
competitive procedures;!98

This provision is unlikely to be useful in many contingency
situations outside Europe and Korea. Only if a Status of Forces
b Agreement or treaty exists prior to deployment, and it specifies
use of a source which is still available under the contingency
conditions, will this be of any benefit. '

\ational Securit

(c) The head of an agency may use procedures
other than competitive procedures only when -

(6) the disclosure of the executive
agency's needs would compromise the national
security unless the agency is permitted to limit the
number of sources from which it solicits bids or

proposals;199

This exception provides for contracting without the normal
competition (especially publication) requirements when it is
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necessary to keep the contracting action confidential (e.g., in
preparation for a surprise deployment). The designation of the
purchase as “classified,” or the purchase of a classified item is
not in itself sufficient justification to use this provision.200

rustificati { Is (J&A)

In order to use any of the comfaetition requirements
exceptions, the contracting officer must offer a written
Jjustification and have it approved at an appropriate level (levels
of approval are discussed in the next section). J&A's based on
exception (2), unusual and compelling urgency, may be submitted
after the fact, but they are still required.20

The contracting officer's justification must include

(1) a description of the item or service required,

(2) identification of the relevant statutory exception (e.g.,
"10 US.C. § 2304(c)(B)"), and the reasons for using it,

(3) a determination that the anticipated price will be fair

and reasonable (often difficult in a contingency situation),202

(4) a description of any market survey done (to locate
sources or determine prices) or an explanation of why none was
conducted, '

(5) a list of sources, if any, that showed an interest, in
writing, in competing for the contract, and ,

(6) a statement of how the agency can, if possible, avoid
using noncompetitive procedures the next time it needs the same
item or service,203

The process is obviously designed to discourage
unnecessary use of exceptions to the competition requirement.
However, such a process also makes legitimate use more difficult
for the deployed contracting officer.
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JEA Approval Levels

The amount of the proposed contract is the factor utilized
in determining who may approve the justification for limiting
competition. Up to and including $100,000, approval may be
given "at a level above the contracting officer.” Over $100,000,
but not one million dollars, the approval must be provided by a
Competition Advocate. When higher dollar amounts are
involved, approval must be granted at HCA (e.g.,, MACOM) level
or higher.2® In the case of deployed contracting officers, even
the "level above the contracting officer® may well be in the
United States. This may result all exceptions requiring approvals
in advance (everything other than exception (2)) being
unworkable if communication proves to be difficuit.

h._Maximum practicable competition,

Even when an exception is approved, a contracting officer
must still obtain as much competition as is "practicable in the
circumstances."295 Very little guidance exists as to the meaning
of the requirement. Small purchase procedures call for
competition to the "maximum extent practicable,"306 and the FAR
indicates that standard is generally satisfied by verbal price
quotes from 3 or more vendors.20? That guidance, however, is
much more applicable to the small purchase specialist in CONUS
who has available to him a good telephone system and the
“yellow pages.” The competition required to be obtained by a
deployed contracting officer will depend on the facilities and
information actually available. At a minimum, however, a
contracting officer aware of two equally willing and qualified
sources may not arbitrarily exclude one. In other words, even
when possessed of a J&A permitting noncompetitive procurement,
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a contracting officer must still "play fair" with potential
contractors.

i. Oral solicitations

A solicitation need not be written when a contracting .
officer is making a small purchase (discussed later), purchasing
perishables, or is acting in an emergency.208 A high UMMIPS
priority?99 does not, standing alone, constitute an emergency.210
The contracting officer must still document the file in order to
show why an oral solicitation was used and list the sources
contacted (including name, date and time, and price quoted).3!!

Once a contractor is selected, the oral agreement must be
expeditiously reduced to a written contract. Any delay in doing
so must be explained in the contract file.3!2 Unjustified delay
tends to make the original "emergency” suspect.

‘J._Deviations from Acquisition Regulations,

The FAR also contains provisions concerning "deviations®
from its rules. These appear in FAR Subpart 1.4. Innovation is
encouraged in section 1.402, "Policy,” which states that
"...development and testing of new techniques ... should not be
stifled simply because such action would require a FAR
deviation." Despite these encouraging words, however, the
actual process is daunting. Even if the deviation affects just one
contract, it must be approved by an agency head (e.g., the
Secretary of the Army) or his designee.313 If the deviation is
from a rule contained only in the AFARS, and not in the DFARS
or FAR, an HCA or PARC is authorized to approve deviations
from that rule.214
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Deviations which affect more than one contract are called
“class deviations." Class deviations from the FAR for DOD
actions must receive advance approval from the Deputy
Undersecretary of Defense, Research and Engineering
(Acquisition Management), and a copy must be furnished to the
FAR Secretariat.2!3 Class deviations from DFARS must be
approved in advance by the Assistant Secretary of Defense
(Acquisition and Logistics) or by unanimous agreement of the
members of the DAR Council.316 AFARS class deviations require
advance approval by the Director of Contracting at Department
of the Army level.31? If an agency expects a class deviation to
be required permanently, the agency is expected to propose a
FAR revision.?1® Permanent FAR revisions must be approved by
the FAR council, and this will very likely require an extended
period of time.

This is not to say that deviations will never be a factor in
contingency contracting, One exception to the requirement for
prior approval which may be applicable to contingency
contracting is found in FAR 1.405, which authorizes deviation
from the FAR when required to comply with treaties or
executive agreements.219 Decisions regarding any other
deviations necessary should be made, and deviations requested,
well in advance of actual deployment. Moreover, it should be
noted that, as class deviations generally expire after two
years,220 deviations obtained well in advance of deployment may
expire before they are required. Accordingly, those deviations
expected to be required in deployment situations should either be
recommended as permanent revisions to the FAR or prepared
and held for submission to the appropriate authority when this
necessity arises.4a!
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3. Small purchases

The requirements of acquisition regulations are
substantially relaxed for purchases up to and including $25,000.
Congress has recognized that the complexity involved in
complying with the full range of procurement rules would be
impractical in the case of small purchases. In order to lessen
the burden for both contracting agencies and contractors,
Congress mandated use of simplified procedures for "small
purchases” (defined as $25,000 or less) of property or
services.2322 To avoid opening an obvious loophole, however,
Congress has also specified that purchases may not be artificially
split into several smaller purchases in order to qualify for the
simplified procedures.223

Competition is still required, but only to "the maximum
extent practicable."22¢ In practice, this is far less than the "full
and open competition® required for large purchases. For
example, small purchases need not be synopsized in the
Commerce Business Daily.323 Notice of purchases between $5000
and $25,000 must be posted in a public place at the contracting
office for 10 days, but the purchase need not be delayed to allow
for this period of time.32¢ Obtaining verbal or telephonic price
quotes from 3 or more vendors is generally considcred sufficient
competition for a small purchase.23?

Purchases under $1000 may be made without obtaining
any competitive price quotes, if the contracting officer is able to
determine that the price quoted is reasonable.32® Making a
determination concerning "reasonableness” may well be a difficult
task for contracting officers deployed to unfamiliar areas.
Sources which have helped exercise contracting officers
ascertain fair local prices include local Corps of Engineers
personnel, the local US. Military Assistance Group, or the U.S.
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Embassy contracting office.29 One or more of these sources, if
available, should prove to be of great assistance during
deployment situations.

Price information may be requested from vendors orally or
by using DD Form 1155, Order for Supplies or Services/Request
for Quotations.230 Prices quoted are not to be considered
“offers." That is, the government may not form a binding
contract by making an order at the quoted price. Instead, the
government's order to the vendor becomes an offer to buy at
that price, which the vendor accepts by so notifying the
government or by delivering the items requested.2$! Thus, as
the government's order is only an offer, it may be withdrawn or
changed unilaterally by the government at any time prior to the
contractor accepting the order.2%2

a. Procedures for Small Purchases

There are three principal types of simplified small
purchase procedures: Blanket purchase agreements, imprest
funds, and purchase orders.

Llanke! purchase agreements

A blanket purchase agreement (BPA) is the government-
contracting equivalent of a charge account. It is an agreement
by the vendor to provide items from a broad class, such as
"hardware," at a price at least as low as the price provided the
vendor's most favored customer for comparable orders.
Authorized purchasers, and the dollar limit for each, will be
listed in the agreement. The authorized purchasers are
appointed by the contracting officer.233
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A BPA may be used to avoid issuing numerous purchase
documents for repetitive small purchases from a single supplier.
It does not waive the small purchase competition requirements,
and purchases should not be made against a BPA without
examining competing prices. The BPA is designed for use in
those situations in which past experience has shown that a
supplier is dependable and has consistently offered a lower price.
More than one BPA may be established for a class of items if
experience has shown that more than one supplier is dependable
and has low prices.4¥ The lack of past experience will make
BPA's difficult to utilize in the early stages of a deployment,
unless historical data associated with prior deployments to the
area is available.233

Amprest funds

An imprest fund is the government-contracting equivalent
of a "petty cash” fund. The rules for imprest funds are set forth
in subparts 13.4 of the FAR and its Supplements and in Army
Regulation 37-103-1.23 An "imprest fund cashier,” who may be

* appointed by the local commander, may pay up to $500 for small

purchases. 33?7 Combined with ordering officers?3® appointed
under AFARS 1.698 to make such small purchases, this can be a
“force muitiplier” for contracting officers. Accordingly, items
costing under $500 required by isolated units may be ordered
and paid for locally without the involvement of the contracting
office or the finance office.

Detailed instructions for operation of an imprest fund are
contained in DFARS 13.405, "Procedures,” and in a Contingency

' Contracting pamphlet currently in draft form.239

A significant limitation on the use of imprest funds is that,
regardless of the shortage of personnel, the same individual may
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not serve as both the imprest fund cashier and ordering
officer.240 The opportunity for fraud is simply considered to be
too great.

Lurchase Orders

Two forms of purchase orders are available for use. DD
Form 1155, Order for Supplies or Services/Request for
Quotations, is used within DOD for purchases involving an
amount of money within the small purchase limit ($25,000).
Standard Form 44, Purchase Order - Invoice - Voucher
(SF44), #4! is limited to use for purchases up to $2500.242 Copies
of these forms are contained in Appendix A.

DD Form 1155

The DD Form 1155 and its companion form, DD Form
1155r-1, Reverse of Order for Supplies or Services/Request for
Quotations - Foreign,#3 provide a convenient means by which to
prepare small purchase contracts. Almost all required clauses
are printed on the form, which may be completed by hand.244
The form can be used to make the order, record the delivery,

-and serve as the public voucher to authorize payment.2¢43

Detailed instructions for completing DD Form 1155 are contained
at DFARS 13.505-70, and additional instructions specifically
tailored to deployment conditions are contained in the draft
Contingency Contracting pamphiet.#6 DD Forms 1155 were used
extensively in Grenada.24?

Standard Form 44 (5F 44)

The FAR describes the SF 44 as
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a pocket-sized purchase order designed primarily for
on-the-spot over-the-counter purchases of supplies
and nonpersonal services while away from the
purchasing office or at isolated activities. It is a
multipurpose form that can be used as a purchase
order, receiving report, invoice, and public

voucher, 48

The SF 44 differs from DD Form 1155 in that it includes
instructions concerning its use, rather than incorporating specific
contract clauses. It allows ordering officers at isolated locations
to make one-time, over-the-counter purchases of goods and
services that are immediately available. As the funding limit for
use of the SF 44 is five times that amount authorized for imprest
fund purchases, use of the SF 44 greatly expands the number of
purchases for which ordering officers can be used.

| .

Given the limited number of deployable contracting
officers,#4? the ability to use ordering officers is crucial.
Ordering officers may be appointed to perform several
functions;23% however, the most useful of these functions in
contingency contracting will be that of making purchases using
imprest funds or SFs 44. Ordering officers may be appointed by
the same officials who appoint contracting officers, and by chiefs
of contracting offices, if these individuals are delegated such
authority by the HCA.23t

Contracting officers in Grenada found ordering officers to
be so indispensable that they appointed such officers despite
their lack of authority to make such appointments.232 Given the
likelihood of poor communications to CONUS in the early stages
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of a deployment,253 the authority to appoint ordering officers
should be routinely delegated to deployment contracting
officers.

c._Staying within the small purchase limits

Small purchase procedures are much simpler than
"normal" contracting procedures. Accordingly, such procedures
should be used to the fullest extent possible in contingency
contracting. Simplified procedures both speed up the process and
lessen the workload for scarce contracting personnel.
Consequently, a contingency contracting officer should be fairly
aggressive in seeking ways to structure transactions in such
ways as to stay within the small purchase dollar limits. Note,
however, that this must not include splitting larger transactions
into $25,000 increments. Such transaction splitting is specifically
prohibited by statute.233

There are, nevertheless, perfectly legitimate ways to
achieve maximum use of small purchase procedures. At the risk
of stating the obvious, it should be noted that renting is generally
cheaper than buying. Even in Grenada, three commercial
rental car companies were available to lease vehicles.256

A less obvious use of small purchase procedures is
contracting for small amounts during the period it takes to
arrange the large purchase. Even when possessed of approved
exceptions from normal competition requirements, it still requires
time to arrange large purchases. The contractor will necessarily
require some time to react to requests, and ship the desired
items. In Grenada, a contract for petroleum, oil and lubricants
(POL) was negotiated quickly and awarded to Texaco
International, with invoices sent directly to Ft. Bragg. During
that period of time between deployment to Grenada and the
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beginning of actual deliveries by Texaco, however, POL was
purchased from local gas stations through the use of SFs 44.23?

IV. RECOMMENDATIONS TO COMMANDERS AND THEIR
LEGAL ADVISORS

There are planning steps which commanders can take to
make maximum use of contingency contracting under existing
laws and regulations. Before turning to a discussion of those
steps, however, a more explicit discussion of the reasons for
choosing contracting over seizure or requisition is appropriate.

A. Plan to Avoid Seizure and Requisition

Commanders should avoid use of seizure and requisition to
the fullest extent possible. Use of captured enemy property does
not pose a problem; however, forcible acquisition of private
property will very likely have a negative impact on the given
mission. An issue of the Marine Corps Development and
Education Command's Qperational Overview which was devoted
to the Grenada operation states succinctly:

If the civilians in the area are friendly, they may
begin to feel differently if you take their car or truck
at gunpoint. It doesn't hurt to ask. Of course, any

enemy military transport is "fair game."239

The Marines attribute part of their success in Grenada to
civilian assistance and view this assistance as resulting, at least

in part, from their respect for private property.239
Early on in American history, George Washington also dealt

with the sensitive issue of the requisition of private property,
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. and expressed, in his military journal, the disadvantages of
utilizing "military impress":

Instead of having magazines filled with provisions,
we have a scanty pittance scattered here and there
in the different States. Instead of having our
arsenals well supplied with military stores, they are
poorly provided, and the workmen all leaving
them... Instead of having a regular system of
transportation upon credit, or funds in the
quartermaster's hands to defray the contingent
expenses of it, we have neither the one nor the
other; and all that business, or a great part of it,
being done by military impress, we are daily and
hourly oppressing the people —- souring their
tempers and alienating their affection.260

1. Seizure or requisition is particularly unsuited to LIC

.‘1 The need to avoid "bayonet requisition" is especially
important in low-intensity conflict (LIC). It rarely will be legally
justified. Seizure and requisition are actions suited to the
conventional battlefield and to hostile occupation.26t [n LIC, US.
forces will most likely be functioning in support of a friendly
government.262 Accordingly, there will be no "occupied
territory.” Further, if the conflict is effectively dealt with in its
carliest stages, there will be no conventional "battlefield.”

In the LIC environment, respect for private property will
be a vital part of either revolutionary or counter-revolutionary
strategy. A principal reason for French defeat in Vietnam was
the fact that the Vietminh respected private property. The
Vietminh general, Giap, asserted, "Our army ... has always
observed a correct attitude in its relations with the people. It
has never done injury to their property, not even a needle or a
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bit of thread." 263 French officers confirmed that this was more
than just propagands, that Vietminh soldiers were actually
expected to adhere to this standard.?# An American Army
officer, commenting on the Vietminh code in 1966, stated, "Such
actions win rather than alienate the people. They are just as
important as the more conventional military operations."263

Local contracting has been recognized as a source of good
will, encouraging local businesses and aiding the economy.266 As
beneficial as contracting is, it is only one part of what a
comprehensive counter-insurgency strategy should be.26? Used
as part of a comprehensive program, however, it is one more
way to fulfill the aim of counter-insurgency: "... to give the
people a vested interest in the existing administration of the
state: in Templer's words, to influence their 'hearts and
minds. 268

2. Accounting and accountability problems of seizure
and requisition

Seizure and requisition should also be avoided in view of
the accounting an accountability problems involved. The claims
office on Grenada received over 50 claims for alleged vehicle
damage resulting from unauthorized use of private vehicles by
US. soldiers.269 The claimants generally had no receipts, and
there existed no American records documenting seizures or the
condition of the vehicles at the time they were seized. As a
result, claims personnel were convinced, "... claims were
undoubtedly paid for damage not done by U.S. soldiers."2?0

The lack of relevant records also contributed to the
difficulty encountered in ensuring that all seized civilian vehicles
were returned to the impound lot established at Point Salines.2?1
Lack of accountability may also have resulted in unnecessary
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damage being done to the vehicles. Often, this damage was so
extensive that many of the vehicle owners did not wish to have
their cars returned.2?2

3. How does the owner of seized or requisitioned
property get paid?

- The Law of War requires that fair compensation be paid to
the owners of private property seized or requisitioned.2?3 No
mechanism, however, exists under U.S. domestic law by which
to pay for seizures and requisitions as such, and any payment
from U.S. funds, for any reason, must be authorized by law.2*
Claims procedures do not provide a means to pay for seizures
and requisitions.2?3 In Grenada several claims were submitted
for goods or services provided to US. forces.2?6 All such claims
were directed to the Comptroller, who had assumed control of
contracting functions,2?? as they were not payable from claims
funds, 278 :

The only means by which the US. may pay for the seizure
or requisition of private property is to treat such requisitions or
seizures as contracts, albeit "unauthorized” contracts. These
contracts must then be ratified through contracting and
command channels, 3?9 often an extended and difficult process.

As expressed in the USAREUR Battle Book for Contracting: "The
ratification process for an irregular procurement consumes
extensive manhours and involves commanders at all levels,"280

| If seizure and requisition are used, a commander will more
than pay back any contracting time saved in additional time
spent on contract ratification.28 Moreover, the involvement of a
contracting officer is still required in order to "transform" the
irregular transaction into a contract. Only in this way may
public funds be used to pay for the items seized or requisitioned.
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In this regard, remember that, as earlier noted, a failure to
afford adequate and timely compensation for seized or
requisitioned property may be viewed as a violation of
international law.282

B._More combat-deployable contracting officers are
needed

One of the contracting problems evidenced in Grenada and
in recent exercises in Honduras is the lack of trained, deployable
contracting officers.283 Although the Army has a procurement
specialty, SC37, the vast majority of contracting officers are
civilians2# Moreover, there are very few procurement non-
commissionedofficers.283 While the XVIII Airborne Corps has
acted to add deployable contracting officers to its TOE as a result
of its experience in Grenada, the number of such individuals is
still very small,286 -

The training and utilization of SC97 officers is heavily
weighted toward major weapons system procurement.28? Such
experience is of little direct value in deployment (combat)
contracting. As one member of the Army Procurement Research
Office has stated, "We won't be buying tanks at the next
Grenada, we'll be buying fresh bananas."288 One of the two

- contracting officers first deployed to Grenada had just completed

basic procurement schooling one month prior to deployment. He
recalls that very little of this schooling was directly applicable to
the situation in which he suddenly found himself.289

The true experts in the types of procurement most likely to
be required in deployment situations are the small purchase
specialists at posts, camps and stations. These personnel are
almost exclusively nondeployable civilians, however. For those
contracting officers who are deployable, Lieutenant Colonel Frank
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L. Powell Il (who was deployed to Honduras as a contracting
officer with 5 days notice) has offered the following advice:
"You should review small purchase procedures in detail if you
have never had experience in this area."290

1. Trained ordering officers are needed

Ordering officers serve as the force multiplier for
contracting officers. As noted earlier, these individuals may
make small purchases with imprest funds and SFs 44. The
dollar amounts involved are small, but many of the items
required during deployments may be acquired using these
procedures, 29! and the dollar limits might be raised.
(Representatives of the armed services at a JCS planning
conference in January 1988 agreed that SF44 limits needed to be
higher.292)

Obviously, ordering officers must be well trained. A
contracting officer present in Grenada has estimated that
approximately $100,000 in irregular procurements were made by
ordering officers under his technical supervision on Grenada,
mostly “just stupid mistakes."293 Much of the problem, he states,
was that the ordering officers, lieutenants, would receive
command pressure "to do something.” And -- they would, right
or wrong.2%

Training for potential ordering officers is available. The
Army Logistics Management College at Ft. Lee offers a short
course for such individuals. Not all potential ordering officers
will receive the opportunity to attend this course, however.295
To provide training in this area, ordering problems could be
worked into routine training exercises in CONUS. While Army
policy discourages excessive appointment of ordering officers,296
the benefits derived from having trained ordering officers
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available for overseas deployments certainly justify prior on-the-
job training. In those situations in which on-the-job training
cannot be provided in the context of CONUS exercises, beneficial
experience can be gained through work in the small purchase
section of the local procurement office.29?

2. Do not underestimate the importance of logistics

Some commanders may object to any diversion of assets
from "tactical” training. Indeed, there is a general concern with
“tooth to tail® ratio298 that tends to obscure the vital importance
of the logistics "tail." No matter how well-trained, however, no
matter how high their morale, soldiers require materiel in order
to fight:

Even a battalion of eight hundred men will typically
. be spread out over several square miles in modern
war, and the enormous rates of consumption of fuel,
. ammunition, and other stores mean that organizing
supplies becomes a critical factor.299

No less a tactical authority than General Douglas MacArthur
noted, "The history of war proves that nine out of ten times an
army has been destroyed because its supply lines have been cut
off," 300 :

‘3. “Contingent™ contracting officers

The need to maintain close control of funds makes it
inadvisable to authorize too many individuals, other than the
central contracting office personnel of an installation or activity,
to enter into contracts.30! Yet, as earlier noted, the need for a
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greater number of deployable contracting officers does exist.
There is solution to this problem. '
Deployable contracting officers may be issued contingent
warrants. The contracting authority granted in a warrant can
be limited as stated on the certificate of appointment.$02 By
limiting the authority to deployments outside the United States,
this authority will be available only when it is most needed.303
Although this may seem a novel ides, it is very similar to
the contingent powers of attorney long recommended to legal
assistance clients who do not wish, prior to deployment, to grant
their spouse, parent, or other agent any form of authority.

C. Contingency contracting kits

Commanders may also prepare, in advance, for successful
contingency contracting by having their contracting office and
G-4 prepare a deployment contracting kit. Items recommended
for inclusion range from required forms and regulations and a
handheld calculator with fresh batteries, to a catalog with
pictures to use in surmounting language barriers. A list of
recommended items appears at Appendix B.

In a similar vein, the 193rd Infantry Brigade (Panama)
had developed a set of Contracting Instructions for Exercises
(CIFE) , including a "Manual for Contracting Officer's
Representative” and an "Operation Guide for Field Exercise
Ordering Officers." The CIFE is a comprehensive guide to
planning exercises and contains detailed checklists developed on
the basis of prior experience.
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Y. RECOMMENDATIONS FOR CHANGE

Even if additional deployable contracting officers are made
available, maximum use of simplified procedures is made, and
deployment contracting kits are developed, further improvements
in contingency contracting can still be accomplished. This
section will set forth recommendations for changes to ratification
procedures, small purchase limits, and real estate contracting
authority.

A. Ratification of "Combat commitments®

As ratification of unauthorized commitments is the only
current mechanism to pay for seized or requisitioned items from
public funds3™ this procedure requires relatively detailed
examination in order to determine its effectiveness.

It may appear to be somewhat contradictory to focus on-
the manner in which compensation for seizures and requisitions
may be efficiently paid after having strongly advised
commanders not to use such measures. Yet, even though seizure
and requisition are seldom to be recommended, these practices
are still sometimes utilized. The most likely use in the future
will be the seizure of transportation assets after a rapid airborne
or light infantry deployment.305 A number of vehicles were
seized in Grenada, some with their owners' permission, and some
proved to be tactically valuable.306

Current compensation procedures used in connection with
seizure and requisition are cumbersome and primarily "punish*®
the owner of the property. This individual not only is deprived
of the use of his property, but also has to wait an extended

period of time before he is adequately compensated. Moreover,
if the "commitment” is not ratified and the person who seized or
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requisitioned the property cannot be located, or has no money,
an unnecessary violation of international law will have been
committed.307

1. Limitations of current ratification procedure

The authority to ratify unauthorized commitments is
strictly limited, and the process is complicated and unwieldy in a
combat situation. This procedure is set forth in AFARS 1.670
(Appendix C) and discussed below.

Ratification authorit

Unauthorized commitments of up to $2500 (the amount
established for use of SFs 44) can be approved by chiefs of
contracting offices, if they are delegated this approval authority
by the HCA. Such authority should be delegated to the deployed
contracting officer.308 This delegation of authority will allow

‘on-site ratification of some seizures. The compensation owed in

connection with a seized vehicle, however, can easily exceed
$2500 if the vehicle cannot be returned in reasonable
condition’%® Ratification of such higher amounts must be
accomplished at HCA level 319 If communications prove to be a
problem, as they were in Grenada,3!! such compensation could
be difficult to arrange in a timely fashion.

b. Ratification process -

The process of ratification must be initiated by the
"individual making the unauthorized commitments."$12 In the
case of seizure, this individual would be the soldier who seized,
e.g., the truck, or a superior who ordered it seized. The soldier
may not be available to initiate the paperwork, due to enemy
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action or for other reasons. Moreover, it may not be possible to
identify the individual concerned. Most owners of seized vehicles
in Grenada were not provided with receipts that identified the
individuals who had seized the vehicles in question,$13

Paperwork required to initiate ratification includes a
statement of the circumstances involved, an explanation of why
normal procurement procedures were not followed, a description
of the "bona fide Government requirement" that made the
commitment necessary, the value of any benefit received, and
"any other pertinent facts” or documents.314¢ If the commander
concurs that ratification should be made, he must provide
funding and describe "the measures taken to prevent a
recurrence of unauthorized commitments, including a description
of any disciplinary action (to be) taken..."$t3 Further findings
and recommendations must be made by a contracting officer,
including the finding that the price is reasonable and that funds
. are available.316

A strong focus of the ratification procedure is to
discourage unauthorized commitments, particularly in light of the
requirement for the commander to describe disciplinary actions
taken as a result of the commitment. A February 22, 1988,
change to the FAR explicitly states that unauthorized
commitment ratification "procedures may not be used in a
manner that encourages such commitments being made by
Government personnel,"$1?

2. Recommended changes to the ratification process

For those few remaining situations in which requisition
under the LOW is still required, a more suitable method of
compensation should be developed. This form of compensation
should be referred to as a "ratification of a combat commitment,"
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rather than a "ratification of an unauthorized commitment." For
the sake of clarity, the term "combat commitment” will be used
to refer to those "unauthorized commitments® for which change
in the method of effecting compensation has been recommended.

Rather than the determinations now required for
ratification by AFARS 1.670, ratification of a combat
commitment should be made if

(1) The seizure or requisition was lawful under the law of
war; and

(2) A contracting officer was not reasonably available, or
use of contract procedures was not reasonably possible under the
circumstances; and :

(3) Payment is required under international law.

The process should be initiated by the commander or
designee of the lowest (company-size or larger) unit involved, if
available. If this individual is not available, any U.S. personnel
with knowledge of the facts involved should be able to initiate
the paperwork. Some explanation of the circumstances should
still be required, but the primary focus should be on identifying
the *military necessity" for the seizure or requisition, rather than
meeting the paperwork requirements now in effect. The
requirement for the commander to explain how he will avoid
such actions in the future should be deleted. If there was a
“military necessity" for the seizure in issue, it would appear to
make no sense for the commander to explain how he will "avoid”
taking necessary actions in the future.

3. Inapplicability to low-intensity conflict

The use of a special ratification procedure is
inappropriate in a LIC environment. This procedure is intended
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to provide a mechanism by which seizures and requisitions may
be compensated as required under international law. As
discussed earlier in the section dealing with Advice to
Commanders, seizure and requisition should not occur in LIC.

Even if a situation presenting an opportunity for lawful
seizure or requisition should arise in a LIC, special ratification
procedures should not be required. Even in the more violent
stages of a LIC, as in Vietnam, it is probable that a more
elaborate support structure will exist in country. For example,
in Vietnam the logistical support structure included three district
engineers functioning under a U.S. Army Engineer Construction
Agency.318 A support structure of this nature would not exist in
other deployment situations.

B. Raise small purchase limits

Deployed contracting officers would be able to function far
more effectively if small purchase limits were raised from '
$25,000 to $100,000. Procedures for small purchases are
streamlined,3!9 and the use of these procedures would effectively
provide much of the relief urgently recommended by individuals
involved with procurement activities in Grenada.320 |

How many small purchases undertaken in a deployment
. situation would be affected by such an increase in dollar limits?
During FY 1985, 60.3 percent of purchases in DOD that were
over $25,000 were also under $100,000.32! As most local
purchases during a deployment will be low-dollar-value
items,322 the number of large purchases over $100,000 should be
very small in number.

Even greater savings of time and effort on the part of
deployed contracting officers could be saved by raising the
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monetary threshold for requiring competitive quotations from
$1000 to $10,000. Approximately 15 percent of all DOD

- procurements fall within this range (30 percent are below

$1000). 323 Again, given the relatively small dollar value of
procurements typically undertaken in contingency contracting, the
percentage of contingency contracts falling within the $1000 to
$10,000 range will most likely be fairly high.

C. Greater real estate authority outside COE

There would appear to be little, if any, justification for
allowing contracting officers other than those in the Corps of
Engineers (COE) to execute "service contracts” for hotel rooms,
but not allowing these individuals to execute short-term leases
or ratify rental arrangements made before their arrival in
country. A simple rental agreement for troop lodging is no more
complex an undertaking than other forms of contracts. In fact,
AR 405-10 includes a very simply rental agreement designed for
use by commanders.324 Conditions for its use are quite limited
(e.g.. the land or space leased must be in CONUS, outside urban
areas, and rental for the entire period is limited to $500),325 but
it demonstrates the simplicity which could be achieved.

As an alternative, a provision providing for the ratification
of rental agreements up to $1000 through other (command or
contracting) channels would be most beneficial. The great
majority of leases ratified by the COE in Grenada called for
compensation under this amount.326

Another approach toward resolution of this issue would be -
increased real estate training for at least some combat engineers.

Active duty engineers were present in Grenada, but none were
available who possessed leasing expertise.32?
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If the Corps of Engineers insists on retaining exclusive real
estate authority, COE real estate teams must be routinely
included in those deployments during which rental agreements
are likely to occur.328

V1. CONCLUSION

Contingency contracting is not a panacea that will
satisfactorily resolve all of the Army's logistical problems. Local
inhabitants may not possess the supplies required. Or, they may
possess such supplies, but be unwilling to part with them on
reasonable terms or at a reasonable price. Potential contractors
in many countries are not completely familiar with the relatively
complicated, "get-it-all down in writing," U.S. method of
contracting. Indeed, many U.S. contract clauses may offend
potential foreign contractors.329 Nevertheless, contingency
contracting is a very positive step in the right direction. Some
progress in this area has been made since the U.S. experience in
Grenada; however, there is much more to be done. Now is the
time to move beyond theory and to develop contingency
contracting procedures attuned to the realities of overseas

deployments.

1 See, e.g. , Little & Chambers,
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with Mr. P. Stephen Gilliatt of the Army Procurement Research
Office at Ft. Lee, Virginia (1 Feb. 1988).

286 Telephone interview with Captain Ken Ginter, of the Office of the
Ass't Sec. of the Army for Research, Development, and Acquisition (4
Feb. 1988).

207 ' C. Lowe & P. Gilliatt, snpr_a_note 3, at 74,

289 Gilliatt, supra note 285,

289 Johnson, supra note 100,

290 Powell & Toner, supra note 1, at 15,

291 See "After Action Report - Contract Support for Urgent Fury,”
enclosure 1 to letter from M. S. Renegar, Ass't Adjutant General,
XVIII ABN Corps & Ft. Bragg, to Commander, 1st Corps Support
Command, Ft. Bragg, subject: Contract Support Responsibilities for
Exercises/Deployments (20 Mar. 1984) [hereinafter cited as Contracts
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-- AAR]. For a list of the types of items procured locally during an

overseas exercise, see Little & Chambers, supra note 1, at 9.

292 Gilliatt, supra note 285.

293 Johnson, supra note 100.

2% Id.

293 Powell & Toner, supra note 1, at 15,

296 AFARS § 1.6808-1(a)(2).

29? Ordering officers within a contracting office are limited to

placing calls under blanket purchase agreements, AFARS § 1.698-
1(a)(3), but such experience is a start, and this places the ordering

officer in a position to observe the small purchase experts“ at their

work.

298 See, e.g., Powell & Toner, supra note 1, at 1.

289 G, Dyer, War 137 (1985).

300 QOuoted in W. Karig, M. Cagle, & F. Manson, Battle Report: The

War in Korea 165 (1852).

301 AFARS § 1.803-2(92) directs that the number of contracting

officers "shall be kept to the minimum essential for efficient
operation.”

302 FAR § 1.803-3. ‘

303 This is the approach recommended in the Draft FM, supra note

2, at 7.

304 See supra text accompanying notes 273-282.

303 See USMC Grenada Overview, supra note 258, at 30; see also

DAJA-IA 1988/8019, 28 May 1988, at 3.

306 See USMC Grenada Overview, supra note 258, at 26.

30?7 See supra text accompanying notes 88 & 93.

308 MAJ Johnson, supra note 100, possessed ratification authority in

Grenada, for example, though he reports that he did not ratify any

seizures made under the LOW.

309 According to MAJ Johnson, id., most of the owners of seized

vehicles in Grenada did not want the vehicles returned, they wanted

to be paid the full value of the car. (Usually because the roof had
been torn off the car.)

310 AFARS § 1.870-3(a).
311 See sypra note 253.
312 AFARS § 1.870-3(30)(1).
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313 Claims AAR, supra note 156, at 10.

31¢ AFARS § 1.870-3(a)(30)(1), (2).
313 AFARS § 1.670-3(a)(80)(3).
316 AFARS § 1.870-3(a)(82) and DFARS § 1.870-4.
317 FAR § 1.602-3(b)(1).
318 J, Heiser, Vietnam Studies: Logistic Support 192 (1974).
319 See supra pp. 42-47.
320 "The Army must change its contracting procedures during
wartime operations. The procedures from peacetime cannot work
during wartime because of the speed and quick reaction time
required by our service units to support the Combat Commander and
troops.” Braswell, supra note 5, at 11. MAJ Johnson, supra note
100, expressed a similar wish: "Give us something we can operate
with." :
321 DOD Mobilization study, supra note 121, at F-22,
322 See, e.g., Little & Chambers, supra note 1, at 9.
323 DOD Mobilization study, supra note 121, at F-52.
324 ]d., Appendix B, "Sample Short-term lease."

' 325 Id., para. 2-11(a). ,

. | . 326 See Contracts AAR, supra note 290.

327 See Claims AAR, supra note 158, at 3-4.

328 See Braswell, supra note 5, at 11.

329 Johnson, supra note 100 .
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DAC $86-4, 1 AUGUST 1987

53 . 3"31

DEPARTMENT OF DEF ENSE FORMS

" DD Form 1155: Order for Supplies or Services
(See 13,505-2 and 16.703(c)(72).)

ORDER FOR SUPPLIES OR SERVICES

Form Apptoved PAGE Tt OF

OMB No. 0204-0187
Expires Jul 31, 1989

§ CERTIFIED FOR NA.
TONAL DEFENSE UN.

+ CONTRACT/PURCH ORDER NO.

2. DEUVERY OADER NO.

). DAlE OF OnDER
.

OER OMS AEG |
00

4. MQUIUTION / PURCH REQUEST NO.

6. \SSUED BY

coot| 7. ADMINISTERED 8Y (i Other than 6}

coo | § DELIVERY 708

D oSt
D oTHeR

(e Scheduie if other)

FACILITY COOE I 10. DELIVER TO FOB POINT &Y (Date)

11, MARK 1F BULINESS IS

9. CONTRACTOR €0oE l -
‘ o . [Jsmaue
SMALL DISAD-
12. DISCOUNT TERMS
NAME AND WOM!
ADORESS ID EN-OWNED
Y 13. MAN. INVOKES TO
[ ] L]
18, SHip TO cootl 15. PAYMENT WILL B€ MADE 8Y €00t I
MARK ALL

PACKAGES AND
PAPERS VATH
CONTRACT OR
ORDER NUMBERN

1%, .

zg DELIVERY This delivery Oretr & usd OR SANET GOVErnMENt SQENCY OF Wt ACCONMANCE wah g JUlsect 10 termw and ot above

L4

‘g Reference your furneh the folowsag On Terms 1080fied herern.

? u € ACCEFTANCE. THE CONTRACTOR HEREBY ACCEPTS THE OFFER REPRES(NT!D AY THE NUMBERED PURCHASE OADER AS iT MAY PREVIOUILY MAVE SEEN OR IS NOW

MOODWIED, SULECT TO ALL OF THE TERMS CONOITIONS SEY FORTH, AND AGREES TO PERFORM THE SAME.

NAME Of CONTRACTOR

rrrr
SIGNATURE

it this bor n marked. suppiler must sign Acceptance and return the following number of copies:

e—————
TYPED NAME ANO TITLE DATE GNED

. 12. ACCl AND AP 10M DATA/LOCAL USE
/
18, 19, 0. quantiry 121 (22, 23
1Tem wO. SCHEDULE OF SUPPLIES / SERVICE OADERED( | UMT UNIT PAICE AMOUNT
ACCEPTED
* if quantity sccepted by the Government i same 2 24, UMITED STATES OF AMERICA 23. TOTAL
quantity ordered, indicate by X. If different, enter ™
o v dcxes ’ i ane DIFFERENCES
enorce. sv: CONTRACTING / ORDENING OFFICER
26. QUANTITY IN COLUMN 20 HAS BLEN 27. SHIP NO. 8. 0.0. VOUCHER NO. .
D INSPECTED Dnamo ACCEPTED. ANO CONFORMS TO e INTALS
RACT xcE PAATIAL 32. PAIC BY 33. AMOUNT VERIFIED CORRECT FOR
FINAL
DATE SIGNATURE OF AUTHONZED GOVERNMENT REPRESENTATIVE 31, PAYMENT 34. CHECK NUMSER
38. 1 certify this acKount it COMMECt and oroper 1oF payment. COMPLETE
[Jraana 35, SiL OF LADING NO.
OATE SIGNATURE AND TITLE OF CERTIEYING GFFICER FINAL
37 RECEIVED AT | 30, RECEVED oY 39. DATE RECEIVED |[4Q0 TOTALCONTAINERS|41. SR ACCOUNT NUMBER 42, /R VOUCHER NO.

DD Form 1155, JUL 87

Previous editions are obsolete.

CONTRACTOR MUST SUBMIT FOUR COPIES OF INVOIKCE
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6 JANUARY 1986

53.3-33

DEPARTMENT OF DEFENSE FORMS

53.303-70-DD-1155r-1

DD Form 1155r-1: Reverse of Order for Supplies or Services/
Request for Quotations - Foreign

REVERS! ¥i
THIS PARAGRAPH APPLIES ONLY TO QUOTATIONS SUBMITTED:

The United Stetes Governmeni reserves the right to v ions or

theceal rectived cfter the date indicated should auch action be in the isterest of the
United Staten Goverament. This 18 8 request for 1l and t hed
a0t olfers. Whea qucting complete ftems 12, 22, 23, 25. If you we wasbie to quats, plesse
edvise. This request does not commit the United States Government te pay aay cost

of tus or te procure or conuact for

GENERAL PROVISIONS

1. INSPECTION AND ACCEPTANCE - L will be ot &

unless oth P Uati] delivery and and aitet any rejections, risk
of loss will be on the contractor valess ioss resuits from aegligence of the United States
G the G

for amy ond tost
d in specifi spplicable to this cantract, sxcep whete specialised inspece
tions or tesis e fied for perf solely by the G the shall

perform or have performed the inapections and tests required to substantiate thee the
supplies aad services provided usder the comtract conform to the drawisgs, specifications
and contract requirements listed bereus, i i licable the i .

{or the manufacturers’ part susbers specified berewn.

trect will be eccepted unless such venstion has beea coused by conditions of loading, ship-
ping, or packing, or all; w f
fisd el is this

3. PAYMENTS - (o) I shal! be

(one copy shall be maried

or order nueber, item Rumber, contract or suses,

wait prices (esclusive of tozes or dwties lor which relief is granted) end extended toteis.

Bill of Lading number and weight of shipmest will be shown for shipments on United States
Goverament Bills of Lading or fresght Uniess fied, payment will be
made on pertinl deliveries sccepted by the Usited 5tates Government when the amount dus ox
such deli 0 . (b)) The C. will list om the finsl invoice by seme, rete
and total amount, sll taznes ar duties encluded from the comtract prices.

4, DISCOUNTS . Discoust tame will be computed from the day following the date of delivery
ot place of scceptance or from recwipt of correct invesce at the office specified by the United
Stmtes Governmeat, whichever is later. Psywest is made, for discoust pucposes, whea check
s marled.

$. DISPUTES . (See Schednle)

&, UMITED STATES OFFICIALS NOT TO BENEFIT - No member of, or delegete to, the
Congress of the United States of Amenca, or resident commissioner of the United States of
America shall be simitted to any share o part of this comtruct, or 10 any benefst that migh
anse s but this p shall not be o extend to this contract if wade
with @ corporation for its geseral besefit.

7. COVENANY AGAINST CONTINGENT FERS - The contzactor warrsats that o person or

ment o ding for » L o lee,

booa fide empiloyees or bons (ide 1 | or selliag by
the Contractor for the purpose of securing business For bresch or vilstion of this warresty
the United States Government shall have the right to anaul this contrect without lisblity,

or in its discretion 10 deduct from the price or or oth wcover,
the full smount of such L or fee.

9 age,

8. GRATUITIES . /o) The United States Goveramant may, by written notice to the Contracs
tor, terminste the night of the Contractor 1o procesd wader this contract (f it is found, after
sotice and hearing, by the S or s duly enth ive, thet g tim
the farm of qifta ar iow) ware offervd or given by the Coatractor, or any
agent or of the C to aay officer or employee of the United States
Government with a view toward securing e contract or securing fevorabie trestment with
respect to the awerding or smending. or the making of any determsnetions with .re-

spect to the performing of such contract: ovided that the existence of the (acts upom which
the or hus duly d maken such (indings shsil be 12 15sue end
@may be reviewsd 1n any competent court. (8) I the event this contract e terminated as

ss provided in parsgraph (s hereof, the United Staces Government shall be entstled (i) to
putsue the seme repedies sguinst the Contzactor a8 1t could puraue 1n the event of beeach of
the contract by the Contractor, and (ii) as & penalty ix sddition to sny other damages to which
it way bw antitled by law, to exempinry demages 12 an amount (ss determined by the Secre-
tary ar his duly suthorized representativey which shall B not less thaa three aor wore than
ten times the costs incurred by the Contrector in providing sny such gratuities to sey such
officer or smpioyee. (¢) The rights and remedies of the United Stetes Government provided
1 this clause shail aot be exclusive end are 1n addition to any other nights and remedies
provided by lew or under this comtract.

9. RENECOTIATION - Thie and eny » der, shall be subject to
the estent requued by law, 10 the Renegotistion Act of 1951 (50 U.5.C. APP 1211, et seq.).
. ded. H . foe nf of the Ci s ily true thet a contrect,
wholly performed outside the United States, its possessions and Puertc Rico which 18 with
s individual who 18 not, or with & partoership, or 100t venture whose Members are not,

L YARIATION ¢ QUANTITY . Ne varistion ia the quastity of any item called for by this com

'3 and then caly to the eateut, if any,

is
“Originel”’) unleas otherwise specified, anéd shail contaia the following informetson: Contrect
of f i

selling agency hus been employed or retawned to solicit or secure this contrect upon ea sgree

T ETST Fo¥ SUGTATIONS < FOREIGH™
sationals of the United States, or which is with 8 corporstion not organised undet the lewe
of the United Statas or any stete or possession thereol, or Puerto Rico, or ot owaed by
U. S. astionals, ia exempt from this sct,

10. TAXES « (a) The comtract price, including the prices in say subcontracts herexnder,
dove net include any tax or duty which the Government of the United States snd the Cone
tractar’s gOveTament kave agreed shall not be epplicable to expenditures mede by the
United States is the Contractor’s country, or any tax or duty from which the Contractor, ar
aay subcostractor hecsunder, is exempt under the laws of the Coatractor’s country. U eay
such tex or duty has been included 1n the contract price, through error or otharwise, the
comtract price shall be correspondingly reduced. () If for any resson after the contract
date, the Contractor 18 relieved 10 whole ar is part from the psyment or the burdea of eny
::;- duty inclueded in the coutract price, the camtract price shall be correspoadingly re

11. EXAMINATIONS OF RECORDS . The following clewse is epplicable only to orders
which sxceed $2.500 or aquivelent local currescy, and to the oxtent required by the lawe
and regulatioss of the U.S.:

{a) Tha Coatrector agrees that the Comptroller Genersl of the Usited States or any
of hin duly suthorized representatives shail, wstil the expiration of three years sfter final
payment under this contract, have eccess to, asd the nght (o exsmine, aay directly pere
unent books, documents, pepers, and recands of the C mg e
lated to this costrect.

(b} The Coatractor further agrees to include ia sll his subcontzacts hereuader o pros
vision to the effect that the subcontractor sgrees that the Comptroller General of the
United States or any of his duly suthotised representatives sbail, uatil the expization of
throw years after finsl payment under the subcontrect, have accesa to, end the nght to e
amine any directly pertineat books, documents, nm. -nd n_:urd.- of such subcontractar,

involving transections related to the torm " a8 used 11 the
clasoe (i) orders aot wing $2.500 and (ii) subcontrects or purchase
orders (or pablic wility »t rates i {for usuform ki ity to the
genersl public.

12, ASSIGNMENT - This Puchese Order may 2ot be ansigned.
ADDITIONAL CENERAL PROVISIONS

13. CHANGES - The Contrectisg Officer ey ot any time, by & wnittes order, and with-
out mouce to the sureties, mabe changes, withia the general scope of this contract, 18
(i) deawings, designs, or specyfi where the lies to be are to be
epecially manufoctured for the United States ia h,

(ii) method of shipment o packing; asd (iii) place of delivery. If any such chenge causes
an increese or docresse n the cost of, or the time required for performance of this con-
tact, whether chaaged or not changed by any such order, an syuitsble adjustment shall
be made by writtes sodification of this contract. Asy claim by the Contractor for
adjustment under this clouse must be ssserted within 30 days from the dete of recespe
by the C of the fi of change ded thet the C: Officer,

if be docides thet the facts justify such actiom, Bay receive and ect upon any such
claim if asserted prioe to finsi payment, usder this contrsct. Fuilure to agrew to any
adjustment shall be o dispute conceming ¢ question of fact within the mesnug of the
elause of this coatrect entitled “Disputes.” However, sothing 1 this clause ehall
wxcnse the Contractor from procesdisg with the contzact es changed.

14. TERMIMATION POR DEPAULT . The Contracting Offices, by written notice, ey
terminate this contract, in whole ot 18 part, for {silwe of the Contractor to perforn aay
of the provisions hereof. ln such event, the Comtractor shali be Liable for damages, in-
cluding the excesa coat of rep sl lies or provided that, if
(i) 1t 18 determined for ey renson that the Contractor wes rot 1a default or (ii) the Con-
tractor's failure to perform is without hie or bis subcontrector's cngtal. {ouir or
segiigence, the terminstion sheil be deemed 10 be & termination tor comvemence under

paragreph 15.

15. TERMINATION FOR CONYENIENCE . The Comrectiag Officer, by written notice,

may terminste thin contract, 10 whole or th pant, when it 18 ia the best nterest of the

United States Govemnment. 1f this comtrect 18 [or supplies and is so terminsted, the
shall be od in with Section VIII of the Armed Services

Procurement Requlation, ia ef{ect oa this contract’s date. Ta the extent that this con-

trect 18 for setvices aad is 30 termnsted, the United States Government shall be lisble

anly for psyment 10 accordance with the payment provisions of this contrsct for services

prioe to the dote of

ACCEPTANCE

The Contractor hereby scceps the oifee by this d purch
order as 1t may greviously Aave been or 15 now wodifred. subject to ail of the
terms and conditions sef Iarth, and agress 10 pericrm the same.

MAME OF CONTRACTOR

SiCnATURE

[TY 20 naMg aNO TITLE oATE

nEMARKS

SACVIGuS EOITIONS ARE OBIOLETE.

DD . IN1155r1

DOD FAR SUPPLEMENT

A-2

2




53.301-44

FEDERAL ACQUISITION REGULATION (FAR)

U.S. GOVERNMENT

PURCHASE ORDER—INVOICE—VOUCHER

Anyone who finds this booklet, please notify:

OFFICE:

TELEPHONE NUMBER:

NSN 7540-01.-152.8068 STANDARD FORM 44 {Rev. 10-83)
PREVIOUS EDITION USABLE PRESCRIBED BY GSA.
44108 FAR (48 CFR) 53.213(c)




PART 53—FORMS

53.301-44

INSTRUCTIONS

{This form is for official Government use only)

1. Filling In the Form

(a) All copies of the form must be legible. To in-
sure legibility, indelible pencil or ball-point pen should
be used. SELLER'S NAME AND ADDRESS MUST BE
PRINTED.

(b) Items ordered will be individually fisted. General
descriptions such as “hardware” are not acceptable.
Show discount terms.

(c) Enter project reference or other identifying de-
scription in space captioned “PURPQSE.” Also, -enter
proper accounting information, if known,

2. Distributing Copies

Copy No. 1—Give to seller for use as the invoice or as
an attachment to his commercial invoice.

Copy No. 2—Give to seller for use as a record of the
order.

Copy No. 3=

{1) On over-the-counter transactions where de-
livery has been made, complete receiving report sec-
tion and forward this copy to the proper administra-
tive office.

{2) On other than completed over-the-counter
transactions, forward this copy to location specified
for delivery. (Upon delivery, receiving report sec-
tion is to be completed and this copy then forwarded
to the proper administrative office.)

Copy No. 4—Retain in the book, unless otherwise
instructed.

3. When Paying Cash at Time of Purchase

(a) Enter the amount of cash paid and obtain
seller's signature in the space provided in the Selier
section of Copy No. 1. If seller prefers to provide a
commercial cash receipt, attach it to Copy No. 1 and
check the “paid in cash” block at the bottom of the
torm.

(b} Distribution of copies when payment is by cash
is the same as described above, except that Copy No. 1
is retained by Government representative when cash
payment is made. Copy No. 1 is used thereafter in
accordance with agency instructions pertaining to
handling receipts for cash payment.

U.S. GOVERNMENT
____PURCHASE ORDER—INVOICE—~VOUCHER
DATE OF ORDER ORDER NO.

PRINT RAME AND ADDRESS OF SELLER (Mumber, Swowr, Gy, ol Stave)®

mm<y e

“HIRNISH SUPPUES OR SERVICES T0 (Name oo oddver]®

SUPPUES OR SERVICES QUANTITY | UMIT PRICE | AMOUNT
AGENCY NAME ANO BILLING ADDRESS*
TOTAL

» DISCOUNT TERMS

A % DAYS
l') DATE INVOICE RECEIVED

L]

ORDERED §Y {Signonve ewd Nre}

PURPOSE AND ACCOUNTING DATA

PURCHASER-~=T0 sign below for over-the-counter delivary of items

RECEIVED BY

TmE

r.m
SELLER—Prasse read mstucoons on Cooy 2

T°7 PAYMENT ¢
REQUESTED 9

NO FURTHER INVOICE NEED 8E SUBMITTED
DATE

T o
RECGEVED $

|mfvmmswusumwm

for payment i the omount of
$..
CORRECT FOR L
""""" {Authond cershing otbcen T R
D DCASH DATE PAID VOUCHER NO.
OR cereecacrsrcrisnsessammsssanessans |
{Check No.)
* PLEASE INCLUDE 1. SELLER'S INVOICE  STANDARD FORM 44a (Rev. 10-83)

PRESCRIBED BY GSA,
FAR (48 CFR) 53.213(c)

ZIP CODE  (s4q instructions on Copy 2




53.301-44 FEDERAL ACQUISITION REGULATION (FAR)
P US. GOVERNMENT U.S. GOVERNMENT
i
. PURCHASE ORDER—INVOICE—VOUCHER PURCHASE ORDER-—INVOICE—VOUCHER
DATE OF ORDER - | ORDER NO. DATE OF ORDER ORDER NO.

PRINT NAME AND ADDRESS OF SELLER (Mumber, Siaer, City. and Srm)*

’
A
Y
]
]
[T

PRINT NAME ANO ADORESS OF SELLER (Nwasber, Strwer, Cly, and/ Stomm)®

mmap o

IRNISH SUPPLIES OR SERVICES TO (Newe ene astdiwes)®

FURNISH SUPPLIES OR SERVICES TO (Mawe s adebwsr)”

SUPPUES OR SERVICES QUANTITY | UMIT PRICE AMOUNT SUPPLIES OR SERVICES QUANTITY | UNIT PRICE AMOUNT

AGENCY NAME AND BILLNG ADDRESS® AGENCY NAME AND BILLING ADDRESS®
JOTAL AL

» DISCOUNT TERMS » DISCOUNT TERMS
A L % DAYS A % DAYS
; DATE INVOICE RECEIVED ; DATE INVOICE RECEIVED
L] ]
ORDERED BY (Signonwe and Ntle) * ORDERED BY (Signanwe and Hiate)
PURPOSE AND ACCOUNTING DATA PURPOSE ANO ACCOUNTING DATA

PURCHASER==10 sign beiow for over-the-counter dei. ofy of items
RECEIVED BY

PURCHASER— To sign below for over-the-counter ddtvuy of items
RECEVED 8Y

TITLE IDATE

™me IDATE

SELLER-—Fraase read instructions on Copy 2

SELLER—MMMMMZ

PAYMENT PAYMENT PAYMENT PAVMENI’
RECEVED $ , ] REGUESTED $ (] RECEVED $. , REQUESTE
NO FURTHER INVOICE NEED BE SUBMITTED NO FURTHER INVOICE NEED BE SUBMITTE
i) - DATE 71— JoATE
BY e rebeae e e rares 24 eeennas
(Signatre) {Sigrature)
INSTRUCTIONS TO SELLER REMARKS TPERENCEY
After satisfactory identification of Lhe Govammont npreunnuve presenting
this purchase order, verify the i ity, unit price, amount, ACCOUNT VERIFIED:
total and discount sections. correcTrOR |
This form is so designed that Copy | may be used as a cash payment receipt or as
your invoice by completing, as appropriate, either the Payment Received or Y .

Payment Request blocks and signing the Seller Section.
If you would nthar lubnnt your own invoice, DO NOT SIGN COPY 1, but attach
it unsigned to your i to expedite verification and processing for payment.

¥ STANDARD FORM 440 (Rev. 10-83)
2. SELLER'S COPY OF ORDER FLG s U0 by

FAR (48 CFR) 53.213(c)

——— —
STANDARD FOAM 44c¢ (Rev. 10-83)
PRESCRIBED BY GSA,

FAR (48 CFR) 53.213(c)

Ty
3. RECEIVING REPORT—
ACCOUNTING COPY

S
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PART 53—FORMS

53.301-4
U.S. GOVERNMENT RECORD OF PURCHASES
___PURCHASE ORDER—INVOICE-—-VOUCHER NAME OF CONTRACTOR OATEOF. | amouny
DATE OF ORDER - — ORDER NO. PURCHASE

PRINT NAME AND ADORESS OF SELLER (Mumber, Shwer, City, and Siowe)*

mma» v

FURNISH SUPPLIES OR SERVICES TQ (Mowe el euisheas)®

.

SUPPLIES- OR-SERVICES QUANTITY | UNIT PRICE AMOUNT

AGENCY NAME AND BILUNG ADDRESS®

»Oo<> v

ORDERED BY (Signavww e Hile)

PURPOSE AND ACCOUNTING DATA

PURCHASER-==10 sign below for over-the-counter dalivery of items

RECEIVED 8Y

Tme |DA7!

SELLER—Please raad instuctons on Cooy 2

PAYMENT PAYMENT
O 8 Iﬁ requesTD $.

NO FURTHER INVOICE NEED BE SUBMITTED

finyy OATE
CBY
“REMARKS
T YT —aryra]
3 x STANDARD FORM 444 (Rev. 10-83)
4. MEMORANDUM COPY (Cptons/ Use) ST ANOARD FoR) )

FAR (48 CFR) 53.213(c)
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Chapter 6, Department of the Army Pamphlet 715-XX,
Procurement - Contingency Contracting (Draft)

Contingency Contracting Kit

6-1. - Planning

One should keep in mind that in a contingency operation, anything forgotten
may be difficult to obtain once the area of operation is reached. The
deployable contracting officer should, therefore, assemble or obtain a
suitable deployment kit. The exact contents should be determined by the
contracting officer after being informed of the overall contingency support
mission. Most of the kit’s contents should be reasonably obtainable from the
local contracting office; however, some forms may require an order to a forms
distribution point.

6-2. Contracting office responsibility

Contracting - offices that anticipate involvement in supporting a contingency
contracting deployment should, in the interest of time and responsiveness,

take the necessary steps to assemble the listed items described in paragraph

6-3. This would allow the contracting officer designated to support a

deployment to pick up the kit upon alert notification rather than spending

essential time trying to assemble his/her own.
6-3. The minimum contents of a kit
a. Each kit should include a 90-day supply of contract and cash control
forms such as: -
(1) ©OD Form 1155, Order for Supplies or Services/Request for

Quotations




@

(2)

ﬁD Form 1155r-1, Reverse of Order for Sdpp]ies or Service/

Request for duotations-Foreign (Note: This form 1is often not available, in

which case substitute DD Form 1155r, General Provisions.)

(3)
(4)

(5)

Contract
(6)
(7)
(8)
(9)
(10)
(11)

/‘ (12)

Standard Form 26, Award/Contract
Standard Form 36 or Optional Form 336, Continuation Sheet
Standard Form 30, Amendment of Solicitation/Modification of

Standard Form 1409, Abstract of Offers

Standard Form 1419, Abstract of Offers-Construction
Standard Form 44, Purchase Order-Invoice-Voucher
DD Form 1131, Cash Collection Voucher

DA Form 3953, Purchase Request and Commitment

DD Form 1594, Contract Completioﬁ Statement

DD Form 1784, Small Purchase Pricing Memorandum

b. A list'>of authorized Procurement Instrument Identification (PIIs)

numbers (DFARS 4.70 - Uniform Procurement Instrument Identification Numbefs).

These numbers should be provided by a sponsoring support contracting activity,

normally the activity where the contracting officer deploys from or is based.

If a sponsoring activity provides the numbers, this will greatly aid in the

collection of contingency contracting data by facilitating the incorporation

of that data into the sponsoring activities files and records. Otherwise the

contracting’ officer must develop and use his/her own numbers, which could

complicate data collection at the end of the contingency when the files need

to be closed out and transferred to the sponsoring support contracting

activity.



c. Catalog(s) with pictures of supplies. Because of possible Tlanguage
barriers as well as the inabi]ity of the customer to verbally describe
requirements, catalogs with pictures of supplies could be very useful. At a
minimum the catalogs should contain pictures of both hardware and construction
supplies.

d. Administrative and other supplies such as:

(1) Office supplies (pencils, pens, paper, stapler, -staples, carbon
paper, .folder labels, etc) ‘

(2) Contract file folders (These should be obtained from the
sponsoring contracting activity)

(3) Handheld calculators and batteries '

(4) Cash box (If an imprest fund cashier will be designated)

(5) Flashlight and batteries

(6) Sample contract formats

(7) Authority to carry sidearm, DA Form 2818, Firearms Authorization.
(Sidearm and ammunition to be issued by the unit to be supported in the event
of deployment)

(8) SF 1402, Certificate of Appointment, issued by the Head of the
Contracting Activity (HCA) or the Principal Assistant Responsible for
Contracting (PARC)

e. Currency supply and information. Except where the contingency
contracting officer will be accompanied by an imprest fund cashier designated
prior to deployment, there is no need for the contingency contracting kit to
include cash or U.S. Tréasury checks. If an imprest fund cashier is
designated prior to deployment, the cash needed to establish the imprest fund
will be the responsibility of the cashier, who will draw it immediately prior
to actual deployment. Obtaining cash or U.S. Treasury checks 1is the



responsibility of the Finance and Accounting Office from which the
Theater/Corps Finance Group will be drawn. In accordance with the OPLAN, the
determination of the amount needed and the identification of banking
facilities where U.S. cash and checks can be exchanged for local currency is
the responsibility of the designated Finance and Accounting Office. DFARS

25.501(a) requires that offshore contracts with local firms be priced and paid

in local currency. Use of U.S. currency requires a Status of Forces
agreement providing for payment in U.S. currency.

f. To the extent that the geographic area of deployment can be
anticipated, "Area Handbooks" in the DA PAM 550 series should be included.
The handbooks provide information on religion, customs, languages, etc., which
would be useful in avoiding inadvertently offending the natives. Additional
information can be obtained on deployment frdm the civil affairs officer and
the State Department.

6-4. Optional contents of a kit

The kit contents previously mentioned in the above paragraph are considered
minimal. Additional items may be added to the kit at the option of the
designated contracting officer. For example, including photocopies of the
various FAR/DFARS/AFARS cites referred to in this pamphlet might ‘later prove

useful.




ARMY FAR SUPPLEMENT

1.670 Ratification of Onauthorized Commitments.

1.670-1 Authority. Only Contracting Officers acting
within the scope of their authority may enter into contracts on
.behalf of the Government (see 1.602=1)., Subject to the limita-
tions and in accordance with the procedures prescribed below,
certain Contracting Officers may ratify actions initiated or
approved by officers or employees of the Department of the Army
who did not have requisite authority to enter into contracts on
nehalf of the Government, and which resulted in supplies deliv-
ered or services rendered to, and accepted by, the Government,
and the submission of a request for compensation.

1.670-3 Procedures,

(a) The cognizant Head of a Contracting Activity may
approve individual ratification actions in accordance with this
paragraph. Each Head of Contracting Activity may delegate,
without authority to redelegate, the authority to approve rati-
fication actions hereunder. .

(1) with respect to amounts of $25,000 or less, to a
Principal Assistant Responsible for Contracting, and

(2) with respect to amounts of $2,500 or less, to Chiefs
of Contracting Offices, '

(90) The individual making the unauthorized commitments
shall forward to his or her Commander or Agency head (or senior
staff officer designated for this purpose) documentation con-
cerning the transaction, which shall include:

. (1) a statement signed by the individual describing the
eircumstances, why normal procurement procedures were not fol=-
lowed, what bona fide Government requirement necessitated the

commitment, whether any benefit was receive '
any o%ggr piitinent facts; and ¢ it? valse, and
. a - other relevant documents including - ord
;nvutS??, g; z;hez documentary evidence of the transaéiion. srss
e Commander or agency head (or designee) conc
that the commitment should be ratified, the gocumentatgg:
described in paragraph (¢) above shall be forwarded to the
Egégf of the cognizant contracting office with an endorsement

(1) verifies the accuracy and
nentation; Yy complecgpess of thg docu-
(2) describes the measures taken to ‘

) ! prevent a recurrence
of unauthorized gommitments, including a description 'of any
disciplinary action (to be) taken wunder paragraph 2-1f
AR 60?3?0, or 2gher applicable authority; and o '

provides a complete purchase descri
for the ratifving contract. P : - thioy and funding
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. (92) The Chier or the contracting UIllce to whom a pro-
posed ratification action has been forwarded.will assign the
action to an individual Contracting Officer for processing.
The Contracting Officer assigned will be responsible for:

(1) reviewing and determining the adequacy of all facts,
records, and documents furnished, and for obtaining any addi-
tional material required (see also Defense FAR Supplement
1.670=-4). '

(2) preparing a summary statement of facts addressing the
foregoing to include a recommendation as to whether the trans-
action should be ratified stating reasons therefor. Advice
against the ratification should include a recommendation as to
whether the matter should be processed under FAR and DOD FAR
Supplement Part 50 (Public Law 85-804) or as a GAO claim, or
for other appropriate disposition.

(93) The individual responsible for approving the ratifi-
cation (see 1.,670-3(a)), upon receipt and review of the
complete file, may approve the ratification if the individual
deems it in the best interest of the Government, or direct
other disposition as appropriate. Acquisitions which have been
approved for ratification will be forwarded to the appropriate
contracting office for issuance of purchase orders or other
contract documents for payment purposes.

(94) Heads of Contracting Activities shall monitor compli-
ance with this paragraph 1.670-3 and shall take all necessary
corrective action. '

ARMY FAR SUPPLEMENT
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1.670-4 Limitations on Exercise of Authority. Unautho-

rized commitments shall not be ratified {f:

(90) made to circumvent or evade the procurement statutes

and regulations;

(91) there is a genuine doubt concerning a question of law

or fact;

(92) the transaction would not otherwise have been valid

if made by a properly authorized Contracting Officer;
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